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Names  and  Addresses  of  Attorneys  of  Record. 
Eor  Petitioner  and  Appellant: 

GEO.    A.    McGOWAN,    Esq.,    San    Francisco, 
Calif. 
Eor  Respondent  and  Appellee: 

UNITED   STATES  ATTORNEY,   San  Fran- 
cisco, Calif. 


In  the  Southern  Division  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern 
District  of  California,  First  Division. 

#16,859. 

In  the  Matter  of  CHANG  SIM  and  CHANG  YET 
(4—22  "Korea  Maru,"  July  22,  1919;  12—15 
''Nanking,"  Nov.  30,  1919),  on  Habeas  Cor- 
pus. 

Praecipe  for  Transcript  on  Appeal. 
To  the  Clerk  of  Said  Court: 

,  Sir:  Please  make  transcript  of  appeal  in  the 
above-entitled  case,  to  be  composed  of  the  following 
papers,  to  wit: 

1.  Petition  for  writ. 

2.  Order  to   show   cause. 
.  3.     Demurrer. 

4.  Minute  order  introducing  Immigration  Record 

at  the  hearing  on  demurrer. 

5.  Judgment  and  order  denying  petition. 
'6.     Notice  of  appeal. 

7.  Petition  for  appeal. 

8.  Assignment  of  errors. 
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9.     Order  allowing  appeal. 

10.  Citation   on  appeal. 

11.  Stipulation  and  order  respecting  Immigration 

Record. 

12.  Clerk's  certificate. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioners. 

[Endorsed] :  Filed  Jun.  6,  1921.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [1*] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,  First  Division. 

No.  (16,859). 

In  the  Matter  of  the  Application  of  CHANG  SIM, 
CHANG  YET  (4—22  ex.  SS.  "Korea,"  July 
22,  1919;  12—15  ex  SS.  ''Nanking,"  Novem- 
ber 30,  1919),  on  Habeas  Corpus. 

Petition  for  Writ  of  Habeas  Corpus. 
To    the    Honorable    MAURICE     T.     DOOLING, 

United  States  District  Judge  in  and  for  the 

Northern  District  of  California. 
It  is  respectfully  shown  in  the  petition  of  the 
undersigned,  that  Chang  Sim  and  Chang  Yet,  here- 
inafter in  this  petition  referred  to  as  the  detained, 
are  unlawfully,  imprisoned,  detained,  confined  and 
restrained  of  their  liberty  by  Edward  White,  Com- 
missioner  of    Immigration    for    the   Port    of    San 


*Page-nuiTiber  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Becord. 
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Francisco,  at  the  United  States  Immigration  Sta- 
tion at  Angel  Island,  County  of  Marin,  State  and 
.Northern  District  of  California,  Southern  Division 
thereof;  that  the  said  imprisonment,  detention,  con- 
finement and  restraint  are  illegal,  and  that  the 
illegality  thereof  consists  in  this,  to  wit: 

That  it  is  claimed  by  the  said  Commissioner  of 
Immigration  that  the  said  detained  are  Chinese  per- 
sons and  are  aliens,  and  not  subject  to  or  entitled 
to  enter  the  United  States  under  the  terms  and  pro- 
visions of  the  Act  of  Congress  of  May  6,  1882 ;  July 
5,  1884;  November  3,  1893;  and  April  29,  1902,  as 
amended  and  added  to  by  the  Act  of  April  7,  1901 
(The  Deficiency  Act),  which  [2]  said  acts  are 
commonly  known  and  referred  to  as  the  Chinese 
Exclusion  or  Restriction  Acts ;  and  that  he,  the  said 
Commissioner  of  Immigration  intends  to  deport  the 
said  detained  away  from  and  out  of  the  United 
States  to  the  Republic  of  China. 

That  the  said  commissioner  claims  that  the  said 
detained  Chang  Sim  arrived  at  the  Port  of  San 
Francisco,  on  or  about  the  22d  day  of  July,  1919, 
on  the  SS.  "Korea  Maru,"  and  thereupon  made 
application  to  enter  the  United  States  as  a  citizen 
thereof,  and  the  said  detained  Chang  Yet,  arrived 
at  the  port  of  San  Francisco  on  or  about  the  30th 
day  of  November,  1919,  on  the  SS.  "Nanking,"  and 
thereupon  made  application  to  enter  the  United 
States  as  a  citizen  thereof ;  that  the  two  said  detained 
are  the  foreign  born  sons  of  Chang  Wai  Tong,  who 
is  a  citizen  of  the  United  States  of  America,  and 
whose  status  as  such  was  so  conceded  in  the  ex- 
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ecutive  proceedings  in  this  petition  referred  to ;  and 
the  said  commissioner  further  claims  that  after  due 
and  proper  examination  and  investigation  of  the 
claims  of  the  two  said  detained,   and  during  the 
pendency  of  the  first  thereof  that  said  detained  was 
released  upon  parole  or  bond  during  a  considerable 
portion  of  the  time,  and  after  his  return  into  the 
custody  of  the  said  commissioner  and  upon  the  com- 
pletion of  the  hearing  before  the  immigration  au- 
thorities, the  said  detained  were  denied  admission 
into  the  United  States  as  the  sons  of  a  citizen  of 
(the  United  States,  said  denial  being  based  upon  a 
disbelief   in   the   existence    of   the    relationship    of 
father  and  son  as  claimed  upon  behalf  of  each  of 
the  said   detained;   that   an  appeal  was   perfected 
from  said  excluding  decision  and  that  the  exclud- 
ing decision  was  affirmed  upon  appeal  to  the  Sec- 
retary of  Labor.     That  it  is  claimed  by  the  said 
commissioner  that   in   all  of   the  proceedings  had 
herein  the  detained  was  accorded  a  full     [3]     and 
fair  hearing;  that  the  action  of  the  Board  of  Spe- 
cial  Inquiry  and  of  the   Secretary  of  Labor  was 
taken  and  made  by  them  in  the  proper  exercise  of 
the  discretion  committed  to  them  by  the  statute  in 
such  cases  made  and  provided,  and  in  accordance 
'with  the  regulations  promulgated  under  the  author- 
ity contained  in  said  statutes,  all  as  more  fully  ap- 
pears from  the  record  of  the  hearing  had  before 
the  said  board  and  before  the  Secretary  of  Labor 
at  Washing-ton,  which  said  record  is  now  on  file  in 
the  office  of  the  said  Secretary  of  Labor  in  Wash- 
ington. 
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But,  on  the  contrary,  your  petitioner  alleges, 
upon  his  information  and  belief,  that  the  hearing 
and  proceedings  had  herein  and  the  action  of  the 
said  Board  of  Special  Inquiry,  and  the  action  of 
the  said  Secretary  of  Labor,  was  and  is  in  excess 
of  the  authority  committed  to  them  by  the  said 
statutes  and  the  rules  and  regulations  promulgated 
thereunder,  and  that  the  denial  of  the  application 
of  the  detained  to  enter  the  United  States  as  the 
sons  of  a  citizen  thereof,  was  and  is  an  abuse  of  the 
discretion  committed  to  them  by  the  said  statutes, 
and  was  done  and  arrived  at  by  denying  the  said 
detained  the  full  and  fair  hearing  to  which  they 
were  entitled  under  the  said  statutes  in  each  of  the 
following  particulars : 

First:  Your  petitioner  alleges  upon  his  informa- 
tion and  belief  that  the  evidence  presented  before 
the  board  and  the  Secretary  upon  the  application 
of  the  detained  to  enter  the  United  States,  which 
•said  evidence  is  now  hereby  referred  to  T\dth  the 
said  force  and  effect  as  if  set  forth  in  full  herein, 
was  of  such  a  conclusive  kind  and  character  estab- 
lishing the  citizensEip  of  the  father  of  the  detained, 
as  a  citizen  of  the  United  States,  and  the  existence 
of  the  relationship  of  father  and  sons  between  the 
father  and  the  detained,  and  hence  [4]  showing 
the  detained  to  be  the  sons  of  a  citizen  of  the  United 
States,  and  was  of  such  legal  weight  and  sufficiency 
that  it  was  an  abuse  of  discretion  on  the  part  of  the 
said  board  and  the  said  Secretary  to  deny  the  de- 
tained the  right  of  admission  into  the  United  States 
and  that  in  refusing  to  be  guided  thereby  and  in  de- 
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ciding  adversely  thereto,  the  detained  were  deprived 
of  the  full  and  fair  hearing  and  consideration  of 
their  cases  to  which  they  were  entitled  under  the 
said  statutes.  Your  petitioner  further  alleges  upon 
his  information  and  belief  that  the  said  adverse 
action  of  the  said  board  and  the  said  Secretary  was 
influenced  against  the  said  detained  and  against 
their  witnesses  because  they  were  of  the  Chinese 
race. 

That  your  petitioner  has  not  in  his  possession  any 
part  or  parts  of  the  said  proceedings  had  before  the 
said  Special  Board  of  Inquiry  and  the  said  Secre- 
tary of  Labor,  for  the  reason  that  your  petitioner 
has  just  received  telegraphic  advice  of  the  dis- 
missal of  the  said  appeal,  and  the  copy  of  the  said 
records  formerly  in  the  possession  of  the  attorney 
for  the  said  detained,  is  now  in  the  mails  en  route 
from  Washington,  D.  C,  to  San  Francisco;  and  it 
is  for  said  reason  impossible  for  your  petitioner  to 
annex  hereto  any  part  or  parts  of  said  immigra- 
tion records;  but  your  petitioner  alleges  his  will- 
ingness to  incorporate,  and  have  considered  as  part 
and  parcel  of  his  petition,  the  said  immigration  rec- 
ord when  the  same  shall  have  been  received  from 
the  Secretary  of  Labor,  at  Washington,  and  shall 
have  it  presented  to  this  Court  at  the  hearing  to  be 
had  hereon. 

That  it  is  the  intention  of  the  said  commissioner 
to  deport  the  said  detained  Chang  Sim  out  of  the 
United  States  and  away  from  the  land  of  which 
he  is  a  citizen  by  the  SS.  "Persia  Maru,"  sailing 
from  the  port  of  San  Francisco  upon  the  26th  dav 
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of  May,  1920,  and  the  said  detained  Chang  Yet  out 
of  the  United  States  [5]  and  away  from  the  land 
of  which  he  is  a  citizen  by  the  SS.  ''China"  sailing 
from  the  port  of  San  Francisco  upon  the  22d  day 
of  June,  1920,  and  unless  this  Court  intervenes  to 
})revent  said  deportation  the  said  detained  will  be 
deprived  of  residence  withm  the  land  of  their  citi- 
zenship. 

That  the  said  detained  are  in  detention  as  afore- 
said, and  for  said  reason  are  unahle  to  verify  this 
petition  upon  their  own  behalf,  and  for  said  reason 
said  petition  is  verified  by  your  petitioner,  but  for 
and  as  the  act  of  the  said  detained. 

WHEREFOEE,  your  petitioner  prays  that  a  Avrit 
of  habeas  corpus  issue  herein  as  prayed  for,  di- 
rected to  the  said  Commissioner,  commanding  and 
directing  him  to  hold  the  bodies  of  the  said  detained 
within  the  jurisdiction  of  this  court,  and  to  present 
the  bodies  of  the  detained  before  this  court  at  a 
time  and  place  to  be  specified  in  said  order,  together 
with  the  time  and  cause  of  their  detention,  so  that 
the  same  may  be  inquired  into  to  the  end  that  the 
said  detained  may  be  restored  to  their  liberty  and 
go  hence  without  day. 

Dated,  San  Francisco,  California,  May  25th,  1920. 

LEE  YEW  NA^i. 
GEO.  A.  McGOWAN, 

Attorney    for    Petitioner, 

Bank   of    Italy    Building, 

San  Francisco,  California.     [6] 
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'Cnited  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco, — ss. 

The  undersigned,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  petitioner  named  in  the  foregoing 
petition;  that  the  same  has  been  read  and  explained 
to  him  and  he  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge  except  as  to  those 
\matters  which  are  therein  stated  on  his  information 
and  belief,  and  as  to  those  matters  he  believes  it 
to  be  true. 

LEE  YEW  NAM. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  May,  1920. 

[Seal]  THOMAS  S.  BURNES, 

Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  May  25,  1920.  W.  B.  Maling, 
Clerk.     By  C.  M.  Taylor,  Deputy  Clerk.     [7] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,  First  Division. 

(No.  16,859.) 

In  the  Matter  of  the  Application  of  CHANG  SIM, 
CHANG  YET  (4—22  ex.  SS.  "Korea,"  July 
22,  1919;  12—15  ex  SS.  "Nanking,"  Novem- 

,  ber  30,  1919),  on  Habeas  Corpus. 
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Order  to  Show  Cause. 

Good  cause  appearing  therefor,  and  upon  read- 
ing the  verified  petition  for  a  writ  of  habeas  corpus 
.on  file  herein, — 

IT  IS  HEREBY  ORDERED  that  Edward 
White,  Commissioner  of  Immigration  for  the  port 
of  San  Francisco,  appear  before  this  Court  on  the 
29th  day  of  May,  1920,  at  the  hour  of  10  A.  M.  of 
said  day,  to  show  cause,  if  any  he  has,  why  a  writ 
of  habeas  corpus  should  not  be  issued  as  prayed  for 
•herein,  and  that  a  copy  of  this  order  be  served  upon 
the  said  commissioner  and  a  copy  of  the  petition 
herein  be  served  upon  the  United  States  District 
Attorney  for  this  District. 

AND  IT  IS  FURTHER  ORDERED  that  the 
said  Edward  White,  Commissioner  of  Immigration 
as  aforesaid,  or  whoever  acting  under  the  orders 
of  the  said  commissioner  or  the  Secretary  of  Labor, 
shall  have  the  custody  of  the  said  Chang  Sim  and 
^Chang  Yet,  are  hereby  ordered  and  directed  to  re- 
tain the  said  Chang  Sim  and  Chang  Yet  within  the 
custody  of  the  said  Commissioner  of  Immigration 
and  within  the  jurisdiction  of  this  Court  until  its 
further  order  herein,  and  herein  fail  ye  not. 

M.  T.  DOOLING, 
United  States  District  Judge. 

Dated,  San  Francisco,  California,  May  26,  1920. 
[8] 
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Return  on  Service  of  Writ. 

United  States  of  America, 
Nor.  District  of  Calif., — ss. 

I  hereby  certify  and  return  that  I  served  an  order 
to  show  cause  on  the  therein  named  Edward  White, 
Commissioner  of  Immigration,  by  handing  to  and 
leaving  a  true  and  correct  copy  thereof  with  Ed- 
ward White,  Comr.  of  Immigration,  personally,  at 
San  Francisco,  in  said  District,  on  the  26th  day  of 
May,  A.  D.,  1920. 

J.  B.  HOLOHAN, 
U.  S.  Marshal. 
By  H.  MaguTre, 

Deputy. 

[Endorsed] :  Filed  May  26,  1920.  W.  B.  Maling, 
aerk.     By  C.  M.  Taylor,  Deputy  Clerk.     [9] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,859. 

CHANG  SIM  and  CHANG  YET, 

Plaintiffs, 

vs. 

EDWARD  WHITE,  U.  S.  Commissioner  of  Im- 
migration, etc., 

Respondent. 
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Demurrer  to  Petition  for  Writ  of  Habeas  Corpus. 

Now  comes  the  respondent,  Edward  White,  Com- 
missioner of  Immigration,  at  the  port  of  San  Fran- 
cisco, in  the  Southern  Division  of  the  Northern 
District  of  California,  and  demurs  to  the  petition 
for  a  writ  of  habeas  corpus  in  the  above-entitled 
cause  and  for  grounds  of  demurrer  alleges: 

I. 
That  the  said  petition  does  not  state  facts  suffi- 
cient to  entitle  petitioner  to  the  issuance  of  a  writ 
of  habeas  corpus  or  for  any  relief  thereon. 

II. 
That  said  petition  is  insufficient  in  that  the  state- 
ments therein  relative  to  the  record  of  the  testimony 
taken  on  the  trial  of  the  said  applicants  are  conclu- 
sions of  law  and  not  statements  of  the  ultimate 
facts. 

WHEREFORE,  respondent  prays  that  the  writ 
of  habeas  corpus  be  denied. 

ANNETTE  ABBOTT  ADAMS, 

United  States  Attorney, 
BEN  F.  GEIS, 
Asst.  United  States  Attorney, 
Attorneys  for  Respondent. 

[Endorsed]:  Filed  June  12,  1920.  W.  B.  Hal- 
ing, Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[10] 
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At  a  stated  term  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California, 
First  Division,  held  at  the  courtroom  thereof, 
in  the  City  and  County  of  San  Francisco,  State 
of  California,  on  Saturday,  the  twelfth  day  of 
June,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  twenty.  Present:  The  Hon- 
orable MAURICE  T.  DOOLING,  Judge. 

No.  16,859. 

In  the  Matter  of  CHANG  SIM  and  CHANG  YET 
on  Habeas  Corpus. 

Order  Re  Filing  of  Immigration  Records. 

This  matter  came  on  regularly  this  day  for  hear- 
ing on  order  to  show  cause,  etc.  Geo.  A.  McGowan, 
Esq.,  was  present  on  behalf  of  petitioner  and  de- 
tained. B.  F.  Geis,  Esq.,  Asst.  U.  S.  Atty.,  was 
present  on  behalf  of  respondent  and  presented  de- 
murrer to  petitioner^  and  all  parties  consenting 
thereto,  it  is  ordered  that  the  Immigration  Records 
be  filed  as  Respondent's  Exhibits  "A,"  "B"  and 
*'C,"  and  that  the  same  be  considered  as  part  of 
original  petition.  On  motion  of  Mr.  McGowan,  and 
Mr.  Geis  consenting  thereto,  the  Court  ordered  that 
this  matter  be  continued  to  June  19,  1920,  for  hear- 
ing on  demurrer.     [11] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,859. 

In  the  Matter  of  CHANG  SIM  and  CHANG  YET 

on  Habeas  Corpus. 

GEORGE  A.  McGOWAN,  Esq.,  Attorney  for  Peti- 
tioner. 

FRANK  M.  SILVA,  Esq.,  United  States  Attorney, 
and  BEN.  F.  GEIS,  Esq.,  Assistant  United 
States  Attorney,  Attorneys  for  Respondent. 

(Order)   on  Demurrer  to  Petition  for  a  Writ  of 
Habeas  Corpus. 
The  demurrer  to  the  petition  for  a  writ  of  habeas 
corpus  herein  is  sustained,   and  the  said  petition 
is  denied. 

October  21st,  1920. 

M.  T.  DOOLING, 
Judge. 

[Endorsed]  :  Filed  Oct.  21,  1920.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [12] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,   First  Division. 

No.  16,859. 

In  the  Matter  of  CHANG  SIM  and  CHANG  YET 
on  Habeas  Corpus. 
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Notice  on  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court  and  to  the 
Hon.  FRANK  'SILVA,  United  States  Attorney 
for  the  Northern  District  of  California: 
You  and  each  of  you  will  please  take  notice  that 
Chang  'Sim  and  Chang  Yet,  the  petitioners  and  the 
detained  above  named,  do  hereby  appeal  to  the  Cir- 
cuit Court  of  Appeals  of  the  United  States  for  the 
Ninth  Circuit  thereof,  from  the  order  and  judgment 
made  and  entered  herein  on  the  21st  day  of  October, 
A.  D.  1920,  sustaining  the  demurrer  to  and  in  deny- 
ing the  petition  for  a  writ  of  habeas  corpus  filed 
herein. 

Dated   at   San   Francisco,   California,   November 
29th,   1920. 

GEO.  A.  McGOWAN, 
Attorney  for  the  Petitioners  and  Appellants  Here- 
in.    [13] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,   First  Division. 

No.  16,859. 

In  the  Matter  of  CHANG  SIM  and  CHANG  YET 
on  Habeas   Corpus. 

Petition  for  Appeal. 

Now  comes  Chang  Sim  and  Chang  Yet,  the  peti- 
tioners, the  detained  and  the  appellants  herein,  and 
say: 
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That  on  the  21st  day  of  October,  1920,  the  above- 
entitled  court  made  and  entered  its  order  denying 
the  petition  for  a  writ  of  habeas  corpus,  as  prayed 
for,  on  file  herein,  in  which  said  order  in  the  above- 
entitled  cause  certain  errors  were  made  to  the 
prejudice  of  the  appellants  herein,  all  of  which  will 
more  fully  appear  from  the  assignment  of  errors 
filed  herewith. 

WHEREFOEE,  these  appellants  pray  that  an 
appeal  may  be  granted  in  their  behalf  to  the  Circuit 
Court  of  Appeals  of  the  United  States,  for  the 
Ninth  Circuit  thereof,  for  the  correction  of  the 
errors  so  complained  of,  and  further,  that  a  tran- 
script of  the  record,  proceedings  and  papers  in  the 
above-entitled  cause,  as  shown  by  the  praecipe,  duly 
authenticated,  may  be  sent  and  transmitted  to  the 
said  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit  thereof ;  and  further,  that  the  said 
detained  be  admitted  to  bail  during  the  pendency 
of  the  appeal  herein,  upon  giving  a  bond  before  a 
Commissioner  of  this  Court,  in  the  sum  of  one  thou- 
sand dollars  conditioned  that  he  will  return  and 
surrender  himself  in  execution  of  whatever  judg- 
ment may  be  finally  entered  herein. 

Dated,  at  San  Francisco,  California,  November 
29th,  1920. 

GEO.  A.  McGOWAN, 

Attorney  for  the  Petitioners  and  Appellants  Herein, 
[14] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
the  State  of  California,  First  Division. 

No.  16,859. 

In  the  Matter  of  CHANG  SIM  and  CHANG  YET, 
on  Habeas  Corpus. 

Assignment  of  Errors. 

Comes  now  Chang  Sim  and  Chang  Yet,  by  their 
attorney,  Geo.  A.  McGowan,  Esquire,  in  connection 
with  their  petition  for  an  appeal  herein,  assign  the 
following  errors  which  they  aver  occurred  upon  the 
trial  or  hearing  of  the  above-entitled  cause,  and 
upon  which  they  will  rely,  upon  appeal  to  the 
•Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to 
wit: 

First.  That  the  Court  erred  in  denying  the  peti- 
tion for  a  writ  of  habeas  corpus  herein. 

Second.  That  the  Court  erred  in  holding  that  it 
Tias  no  jurisdiction  to  issue  a  writ  of  habeas  corpus, 
as  prayed  for  in  the  petition  herein. 

Third.  That  the  Court  erred  in  sustaining  the 
demurrer  and  in  denying  the  petition  of  habeas  cor- 
pus herein  and  remanding  the  petitioners  to  the 
custody  of  the  immigration  authorities  for  deporta- 
tion. 

Fourth.  That  the  Court  erred  in  holding  that 
the  allegations  contained  in  the  petition  herein  for 
a  writ  of  habeas  corpus  and  the  facts  presented 
upon  the  issue  made  and  joined  herein  were  insuffi- 
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cient  in  law  to  justify  the  discharge  of  the  peti- 
tioners from  custody  as  prayed  for  in  said  petition. 

[15] 
Fifth.     That    the    judgment    made    and    entered 

herein  is  contrary  to  law. 

Sixth.  That  the  judgment  made  and  entered 
herein  is  not  supported  by  the  evidence. 

Seventh.  That  the  judgment  made  and  entered 
herein  is  contrary  to  the  evidence. 

Eighth.  That  the  Court  erred  in  holding  that  the 
Immigration  Records  from  the  immigration  author- 
ities of  the  Philippine  Islands  affecting  a  supposed 
prior  landing  at  Manila  of  persons  claiming  to  be 
the  wife  and  children  of  the  father  of  these  detained 
was  sufficient  in  law  to  discredit  the  said  father  and 
to  cause  the  said  petition  to  be  denied. 

Ninth.  The  Court  erred  in  holding  that  the  Sec- 
retary of  Labor  did  not  abuse  the  discretion  vested 
in  him  in  using  the  immigration  record  mentioned 
and  described  in  the  foregoing  assignment  for  the 
purpose  of  discrediting  the  father  of  the  said  de- 
tained and  in  supporting  his  denial  of  their  appli- 
cation to  enter  the  United  States. 

Tenth.  That  the  Court  erred  in  holding  that  the 
Secretary  of  Labor  did  no  abuse  the  discretion 
vested  in  him  in  discrediting  the  testimony  of  the 
father  of  the  said  detained  and  in  denying  their  ap- 
plication to  enter  the  United  States  by  reason  of 
a  former  affidavit  made  by  the  father  respecting 
one  of  his  sons'  coming  to  the  United  States. 

Eleventh.  The  Court  erred  in  holding  that  the 
Secretary   of  Labor  did  not  abuse   the  discretion 
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vested  in  him  in  rejecting  the  testimony  submitted 
upon  behalf  of  the  said  detained  and  in  not  holding 
that  the  legal  weight  and  sufficiency  of  said  testi- 
mony was  sufficient  as  a  proposition  of  law  to 
legally  establish  the  citizenship  of  the  said  detained. 

WHEREFORE,  the  appellants  pray  that  the 
judgment  and  order  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  the  State  of  California,  First  Division, 
made  and  entered  herein  in  the  office  of  the  clerk  of 
the  said  court  on  the  21st  day  of  October,  1920,  dis- 
charging the  order  to  show  cause,  sustaining  the  de- 
murrer and  in  denying  the  petition  for  a  writ  of 
habeas  corpus,  be  reversed,  and  that  this  cause  be 
remitted  to  the  said  lower  court  with  instructions 
to  discharge  the  said  Chang  Sim  and  the  said  Chang 
Yet  from  custody,  or  grant  them  a  new  trial  before 
the  lower  court,  by  directing  the  issuance  of  the  writ 
of  habeas  corpus  as  prayed  for  in  said  petition. 

Dated,  San  Francisco,  California,  November  29th. 
1920. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioners  and  Appellants. 

Service  of  the  within  notice  and  petition  for  ap- 
peal and  assignment  of  errors  and  receipt  of  a  copy 
thereof  is  hereby  admitted  this  2d  day  of  December, 
1920. 

FRANK  M.  SILVA, 
U.  S.  Atty. 

[Endorsed] :  Filed  Dec.  3,  1920.  W.  B.  Maling, 
Clerk.     By  C.  M.  Taylor,  Deputy  Clerk.     [17] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
the  State  of  California,  First  Division. 

No.  16,859. 

In  the  Matter  of  CHANG  SIM  and  CHANG  YET, 
on  Habeas  Corpus. 

Order  Allowing  Petition  for  Appeal  (and  Releasing 

on  Bond). 

On  this  3d  day  of  December,  1920,  come  Chang 
Sim  and  Chang  Yet,  the  detained  herein,  by  their 
attorney,  George  A.  McGowan,  Esq.,  and  having 
previously  filed  herein,  did  present  to  this  court 
their  petition  praying  for  the  allowance  of  an  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  intended  to  be  urged  and 
prosecuted  by  them,  and  praying  also  that  a  tran- 
script of  the  record  and  proceedings  and  papers 
upon  which  the  judgment  herein  was  rendered,  duly 
authenticated,  may  be  sent  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and 
that  such  other  and  further  proceedings  may  be  had 
in  the  premises  as  may  seem  proper. 

ON  CONSIDERATION  WHEREOF,  the  Court 
hereby  allows  the  appeal  herein  prayed  for,  and 
orders  execution  and  remand  stayed  pending  the 
hearing  of  the  said  cases  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  that 
the  appellants  may  remain  at  large  upon  the  bonds, 
in     the     sum     of     one     [18]     thousand     dollars 
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($1,000.00)  each,  previously  given  and  accepted 
herein,  and  that  they  remain  within  the  United 
States,  and  render  themselves  in  execution  of  what- 
ever judgment  is  finally  entered  herein  at  the  termi- 
nation of  said  appeal,  and  that  the  United  States 
Marshal  for  this  District  is  authorized  to  take  the 
detained  into  his  custody  for  the  purpose  of  effect- 
ing their  release  upon  said  bond. 

Dated,  San  Francisco,  California,  December  3d, 
1920. 

M.  T.  DOOLING, 
United  States  District  Judge. 

Service  of  the  within  order  and  receipt  of  a  copy 
thereof  is  hereby  admitted  this  2d  day  of  December, 
1920. 

FRANK  M.  SILVA, 
U.  S.  Atty. 

[Endorsed] :  Filed  Dec.  3,  1920.  W.  B.  Maling, 
Clerk.     By  C.  M.  Taylor,  Deputy  Clerk.     [19] 


In  the  Southern  Division  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  First  Division. 

#16,859. 

In  the  Matter  of  CHANG  SIM  and  CHANG  YET, 
(4—22  "Korea  Maru,"  July  22,  1919;  12—15 
"Nanking,"  Nov.  30,  1919),  on  Habeas 
Corpus. 
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Stipulation  and  Order  Respecting  Withdrawal  of 
Immigration  Record. 
IT  IS  HEREBY  STIPULATED  AND  AGREED 
by  and  between  the  attorney  for  the  petitioner  and 
appellant  herein,  and  the  attorney  for  the  respond- 
ent and  appellee  herein,  that  the  original  immigra- 
tion records  (Exhibits  ''A,"  "B"  and  "C")  in  evi- 
dence and  considered  as  part  and  parcel  of  the  peti- 
tion for  a  writ  of  habeas  corpus  upon  hearing  of  the 
demurrer  in  the  above-entitled  matter,  may  be  with- 
drawn from  the  files  of  the  clerk  of  the  above- 
entitled  court  and  filed  with  the  clerk  of  the  United 
States  Circuit  Court  of  Appeals  in  and  for  the 
Ninth  Judicial  Circuit,  there  to  be  considered  as 
part  and  parcel  of  the  record  on  appeal  in  the  above- 
entitled  case  with  the  same  force  and  effect  as  if 
embodied  in  the  transcript  of  the  record  and  so 
certified  to  by  the  clerk  of  this  court. 

Dated,  San  Francisco,  California,  June  10,  1921. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioner  and  Appellants. 
FRANK  M.  SILVA, 
United  States  Attorney  for  the  Northern  District  of 
California, 
Attorney  for  Respondent  and  Appellee.     [20] 

ORDER. 

Upon  reading  and  filing  the  foregoing  stipulation, 
it  is  hereby  ordered  that  the  said  Immigration  Rec- 
ord therein  referred  to  may  be  withdrawn  from  the 
office  of  the  clerk  of  this  court  and  filed  in  the  office 
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of  the  clerk  of  the  United  States  Circuit  Court  of 
Appeals  in  and  for  the  Ninth  Judicial  Circuit,  said 
withdrawal  to  be  made  at  the  time  the  record  on 
appeal  herein  is  certified  to  by  the  clerk  of  this 
court. 

M.  T.  DOOLING, 
United  States  District  Judge. 
Dated,  San  Francisco,  California,  June  10,  1921. 

[Endorsed] :  Filed  Jun.  11,  1921.     W.  B.  Maling, 
Clerk.     By  C.  M.  Taylor,  Deputy  Clerk.     [21] 


Certificate   of  Clerk  U.   S.  District  Court  to 
Transcript  on  Appeal. 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  21 
pages,  numbered  from  1  to  21,  inclusive,  contain  a 
full,  true  and  correct  transcript  of  certain  records 
and  proceedings,  in  the  Matter  of  Chang  Sim  and 
Chang  Yet,  on  Habeas  Corpus,  No.  16859,  as  the 
same  now  remain  on  file  and  of  record  in  this  office ; 
said  transcript  having  been  prepared  pursuant  to 
and  in  accordance  with  the  praecipe  for  transcript 
on  appeal  (copy  of  which  is  embodied  herein),  and 
the  instiTictions  of  the  attorney  for  petitioner  and 
appellant  herein. 

I  further  certify  that  the  cost  for  preparing  and 
certifying  the  foregoing  transcript  on  appeal  is  the 
sum  of  seven  dollars  and  seventy-five  cents  ($7.75), 
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and  that  the  same  has  been  paid  to  me  by  the  attor- 
ney for  the  appellant  herein. 

Annexed  hereto  is  the  original  citation  on  appeal 
issued  herein  (page  23). 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  nth  day  of  June,  A.  D.  1921. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  C.  M.  Taylor, 
Deputy  Clerk.     [22] 


(Citation  on  Appeal.) 
UNITED   STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  EDWARD 
WHITE,  as  Commissioner  of  Immigration  for 
the  Port  of  San  Francisco,  and  to  FRANK  M. 
SILVA,  United  States  Attorney  for  the  South- 
ern Division,  Northern  District  of  California, 
His  Attorney  Herein,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of  San 
Francisco,  in  the  State  of  California,  within  thirty 
days  from  the  date  hereof,  pursuant  to  an  order 
allowing  an  appeal,  of  record  in  the  clerk's  office  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division  thereof, 
wherein  Chang  Sim  and  Chang  Yet  are  appellants 
and  you  are  appellee,  to  show  cause,  if  any  there  be, 
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why  the  decree  rendered  against  the  said  appellant, 
as  in  the  said  order  allowing  appeal  mentioned, 
should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  WM.  H.  HUNT, 
United  States  Circuit  Judge  for  the  Southern  Di- 
vision, Northern  District  of  California,  this  16th 
day  of  April,  A.  D.  1921. 

WM.  H.  HUNT, 
United  States  Circuit  Judge. 
Service  within  the  citation  on  appeal  and  receipt 
of  the  copy  thereof  is  hereby  certified  this  16th  day 
of  April,  1921. 

FRANK  M.  SILVA, 
United  States  Attorney. 
Per  GETS. 
This  is  to  certify  that  a  copy  of  the  within  cita- 
tion on  appeal  has  been  this  day  lodged  with  me  as 
clerk  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division 
thereof. 

W.  B.  MALING, 
Clerk. 
By  C.  W.  Calbreath, 

Deputy  Clerk. 

[Endorsed]  :  No.  16,859.  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division.  Chang  Sim  and  Chang  Yet  (on 
Habeas  Corpus),  Appellants,  vs.  Edward  White,  as 
Commissioner  of  Immigration,  Port  of  San  Fran- 
cisco, Appellee.    Citation  on  Appeal.    Filed  Apr.  16, 
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1921.    W.  B.  Maling,  Clerk.    By  C.  W.  Calbreath, 
Deputy   Clerk.     [23] 


[Endorsed]:  No.  3696.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Chang  Sim 
and  Chang  Yet,  Appellants,  vs.  Edward  White, 
as  Commissioner  of  Immigration  for  the  Port  of 
San  Francisco,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  First  Division. 
Filed  June  11,  1921. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


In  the  Southern  Division  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  First  Division. 

#16,859. 

In  the  Matter  of  CHANG  SIM  and  CHANG  YET 

(4—22  "Korea  Maru,"  July  22,  1919;  12—15 
"Nanking,"  Nov.  30,  1919),  on  Habeas 
Corpus. 

Order  Extending  Time  to  Docket  Case. 

Good  cause  appearing  therefor,  and  upon  motion 
of  Geo.  A.  McGowan,  Esq.,  attorney  for  the  petition- 
ers and  appellants  herein : 


26  Chang  Sim  and  Chang  Yet 

IT  IS  HEREBY  OEDERED  that  the  time 
within  which  the  above-entitled  case  may  be  dock- 
eted in  the  office  of  the  clerk  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  may 
be  and  the  same  is  hereby  extended  for  a  period  of 
thirty  (30)  days  from  and  after  the  day  hereof. 
Dated,  San  Francisco,  Cal.,  May  14,  1921. 

WM.  B.  GILBERT, 
United  States  Circuit  Judge. 

[Endorsed]:  No.  3696.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Extending  Time  to  Docket  Case.  Filed  May  14, 
1921.  F.  D.  Monckton,  Clerk.  Refiled  Jun.  11, 
1921.     F.  D.  Monckton,  Clerk. 
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Appellants, 
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Statement  of  the  Case. 

These  two  appellants,  Chang  Sim  and  Chang  Yet, 
seek  to  enter  the  United  States  as  citizens  thereof, 
they  being  foreign  born  sons  of  a  citizen  of  the 
United  States. 

Chang  Sim  arrived  at  the  Port  of  San  Francisco 
on  the  SS  ''Korea  Maru"  July  22,  1919,  whereas 
Chang  Yet  arrived  November  30,  1919,  at  the  same 
port  on  the  SS  "Nanking".  Their  applications 
were  denied  by  the  Immigration  authorities  and  this 
denial  was  sustained  upon  appeal  by  the  Acting  Sec- 
retary of  Labor.     A  petition  was  filed  in  the  lower 


court  for  habeas  corpus  (T.  R.  2-8),  an  order  to 
show  cause  was  issued  (T.  R.  9)  to  which  the  Gov- 
ernment responded  by  a  demurrer  (T.  R.  11)  ;  on 
the  hearing  of  this  demurrer  the  Immigration  rec- 
ords were  filed  and  deemed  a  part  of  the  petition, 
which  was  to  be  tested  by  the  demurrer  (T.  R.  12)  ; 
the  demurrer  was  sustained  (T.  R.  13).  From  this 
order  a  notice  of  appeal  and  petition  for  the  allow- 
ance of  appeal  (T.  R.  14-15),  together  with  assign- 
ment of  errors  (T.  R.  16-18)  were  filed  and  presented 
and  an  order  was  made  allowing  said  appeal  (T.  R. 
19-20).  By  stipulation  and  order  (T.  R.  21-22)  the 
original  Immigration  records  w^ere  withdrawn  from 
the  lower  court  and  filed  in  the  clerk's  office  of  this 
court. 

The  testimony  in  support  of  the  claim  of  relation- 
ship in  this  case  shows  without  question  that  the 
father  was  a  citizen  of  the  United  States,  that  he 
w^as  in  China  at  a  time  necessary  to  render  the 
paternity  of  these  appellants  possible  and  throughout 
all  of  his  various  examinations  before  the  Immigra- 
tion authorities  it  appears  that  he  has  consistently 
claimed  these  appellants  as  liis  sons.  The  testimony 
before  the  Immigration  Service  of  the  two  appel- 
lants, their  father  and  their  supporting  witnesses 
was  singularly  free  from  any  discrepancies  or  in- 
consistencies of  a  material  character.  Such  varia- 
tions as  existed  were  trivial  and  were  not  deemed 
sufficiently  detrimental  to  the  cases  of  these  appel- 
lants to  have  caused  a  denial  to  be  entered.  During 
the  course  of  the  examination  conducted  in  the  case 


of  Chang  Sim  he  was  ordered  paroled  by  the  Immi- 
gration authorities  and  remained  at  liberty  for  some 
considerable  period  of  time.  The  appellant  Chang 
Yet  subsequently  arrived  at  this  Port  and  after  cer- 
tain papers  had  been  received  from  Manila  the  cases 
were  set  for  final  hearing,  which  resulted  in  a  denial 
and  the  order  of  parole  was  at  that  time  revoked 
and  the  appellant  Chang  Sim  was  returned  to  the 
custody  of  the  respondent. 

The  reasons  for  the  denial  before  the  local  service 
and  before  the  Acting  Secretary  of  Labor  at  Wash- 
ington, which  caused  them  to  refuse  to  land  these 
appellants  are  two  in  number,  and  the  propriety  of 
these  two  reasons  is  challenged  in  this  habeas  cor- 
pus proceeding. 

The  first  matter  had  to  do  with  what  is  alleged  to 
be  an  miauthenticated  copy  of  a  report  of  a  Board 
of  Special  Inquiry  at  the  Port  of  Manila,  Philip- 
pine Islands,  dated  June  25,  1906.  Xo  record  of 
the  testimony  was  apparently  taken  or  preserved. 
Appellants  contended  before  the  court  below  and 
contend  here  that  this  record  was  improperly  ad- 
mitted in  evidence  and  should  have  been  excluded 
as  a  basis  for  any  unfavorable  consideration  of  the 
cases  of  these  appellants. 

The  second  adverse  feature  considered  by  the 
Board  and  the  Acting  Secretary  of  Labor  was  an 
affidavit  made  by  the  father  of  these  appellants  some 
seven  years  ago  at  a  time  when  he  contemplated 
bringing  one  of  his  sons  to  this  country.     Through 


a  mistake  of  a  Cliinese  interpreter  or  an  attorney  in 
Fresno,  the  facts  relating  to  the  first  and  second 
sons  were  confused  and  a  photograph  of  a  boy  other 
than  that  of  the  son  in  question  had  been  inadvert- 
ently, through  the  mistake  of  the  interpreter  or  the 
attorney,  placed  upon  the  affidavit.  It  is  contended 
that  the  father's  explanation  of  this  matter  was  so 
convincing  and  so  reasonable  that  it  was  an  abuse 
of  discretion  to  disregard  the  same. 

The  above  two  features  are  alleged  as  elements  of 
unfairness  and  constitute  two  of  the  points  to  be 
considered  upon  this  appeal.  The  third  and  last 
point  has  to  do  with  the  conclusiveness  of  the  evi- 
dence presented  upon  behalf  of  appellants  showing 
their  right  to  be  admitted  into  the  United  States  as 
citizens  thereof. 


Argument. 

FlEST. 

That  the  court  below  erred  in  holding  that  the  un- 
authenticated  copy  of  a  report  of  a  Board  of  Special 
Inquiry  at  an  Immigration  hearing  at  Manila  in  the 
Philippine  Islands,  w^as  competent  evidence,  and 
notwithstanding  its  not  being  authenticated  and 
without  the  evidence  upon  which  the  report  was 
based,  was  sufficient  to  discredit  these  appellants, 
their  father  and  their  supporting  witnesses  and 
cause  the  denial  of  their  application  to  enter  the 
United  States. 


Second. 

That  the  court  below  erred  m  holding  that  in  re- 
jecting the  explanation  of  the  father  of  appellants 
regarding  the  circumstances  surrounding  the  1914 
affidavit  of  the  father  sufficient  legal  ground  existed 
to  discredit  the  father  and  the  appellants  and  their 
supporting  witnesses  and  reject  the  applications  of 
the  appellants  to  enter  the  United  States. 

Third. 

The  court  below  erred  in  holding  that  the  evi- 
dence presented  upon  behalf  of  these  appellants  to 
enter  the  United  States  w^as  not  of  such  legal  suf- 
ficiency and  weight  as  to  be  an  abuse  of  discretion 
upon  the  part  of  the  Immigration  authorities  and 
the  Acting  Secretary  of  Labor  in  refusing  the  ap- 
pellants admission  into  the  United  States  as  citi- 
zens thereof. 


First.  Upon  the  competency  of  the  unauthen- 
ticated  copy  of  what  is  supposed  to  be  a  report  of  a 
Board  of  Special  Inquiry  at  an  Immigration  hear- 
ing at  Manila,  Philippine  Islands  of  June  25,  1906, 
I  desire  to  direct  attention  to  the  recent  decision  of 
the  Supreme  Court  of  the  United  States  in  the  case 
of  Kirock  Jan  Fat  v.  White  (253  U.  S.  454;  40  Sup. 
Ct.  566),  wherein  the  court  held  in  the  concluding 
portion  of  its  decision: 

' '  The  acts  of  Congress  give  great  power  to  the 
Secretary  of  Labor  over  Chinese  immigrants 
and  persons  of  Chinese  descent.     It  is  a  power 
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to  be  administered  not  arbitrarily  and  secretly, 
but  fairly  and  openly,  under  the  restraints  of 
the  tradition  and  principles  of  free  government 
applicable  where  the  fundamental  rights  of  men 
are  involved,  regardless  of  their  origin  or  race. 
It  is  the  province  of  the  courts,  in  proceedings  for 
review,  within  the  limits  amply  defined  in  the 
cases  cited,  to  prevent  abuse  of  this  extraordi- 
nar}^  power,  and  this  is  possilile  only  when  a  full 
record  is  preserved  of  the  essentials  on  which 
the  executive  officers  proceed  to  judgment.  For 
failure  to  preserve  such  a  record  for  the  infor- 
mation, not  less  of  the  Commissioner  of  Immi- 
gration and  of  the  Secretary  of  Labor  than  for 
the  courts,  the  judgment  in  this  case  must  be  re- 
versed. It  is  better  that  many  Chinese  immi- 
grants should  be  improperly  admitted  than  that 
one  natural  born  citizen  of  the  United  States 
should  be  permanently  excluded  from  his 
country. '^ 

It  is  to  be  observed  that  the  Supreme  Court  has 
clearly  laid  down  the  rule  that  it  is  incumbent  upon 
the  Immigration  authorities  to  preserve  a  complete 
record  of  their  proceedings  as  much  for  the  enlight- 
enment of  the  court  as  for  their  own  purposes.  This 
document,  which  purports  to  be  a  copy  of  a  report 
of  a  Board  of  Special  Inquiry  held  at  Manila,  is  not 
authenticated,  it  is  entirely  in  typewriting,  it  does 
not  bear  a  signature  or  verification,  and  while  cer- 
tain testimony  was  given,  apparently  no  record  or 
copy  thereof  was  filed  in  this  case.  Whether  it  was 
preserved  or  whether  any  record  was  ever  made  of 
it  is  unknown ;  it  was,  and  is,  the  vital  point  in  this 
case.  An  examination  of  the  record  ampl}^  supports 
this  assertion.     The  Immigration  record   of  these 


cases  which  contains  the  memorandum  for  the  As- 
sistant Secretary  dated  April  17,  1920,  and  April 
29,  1920,  amply  supports  this  view,  and  comments 
and  draws  from  this  report  from  Manila.  That 
report  is  in  vital  contradiction  of  the  sworn  testi- 
mony of  the  father  in  these  cases.  The  father  testi- 
fied here  that  he  never  testified  or  made  any  state- 
ment at  all  before  the  Immigration  authorities  in 
Manila,  yet  the  Department  at  Washington  find  that 
he  did  testify.  The  only  foundation  for  that  asser- 
tion is  this  unauthenticated  report.  If  the  father 
did  testify  there  the  transcript  of  his  testimony 
should  have  been  produced  and  not  the  official  sum- 
mary of  what  they  deem  the  situation  probably 
called  upon  him  to  represent.  It  is  apparent  from 
reading  this  entire  report,  from  Manila  which,  by 
the  way,  obviously  covers  a  large  number  of  other 
cases,  and  was  undoubtedly  made  up  after  the  hear- 
ing itself  had  terminated  as  to  all  of  the  many 
applicants  for  admission,  that  these  officers  may 
have  been  in  error  in  their  recollection  as  to  whether 
or  not  this  father  testified  before  them  or  they  may 
have  presumed  from  the  surrounding  circumstances 
that  he  stated  certain  facts  as  true,  whereas  accord- 
ing to  the  sworn  testimony  of  the  father  in  this  pro- 
ceeding he  never  made  any  statement  before  the 
Manila  Immigration  authorities  at  all.  Here  is  a 
plain  and  determinating  conflict  between  the  father's 
sworn  testimony  here  and  an  unauthenticated  copy 
of  a' supposed  report  of  a  Board  of  Special  Inquiry 
at  Manila  which  refers  to  testimony,  but  does  not 


8 


submit  evidence  upon  which  the  report  is  supposed 
to  be  based.  We  contend  tliat  this  clearly  comes 
within  the  rule  laid  down  by  the  Supreme  Court  in 
Kwock  Jan  Fat  v.  Wltite,  supra,  and  that  this  case 
should  be  reversed  as  that  case  was  reversed  because 
a  full  record  was  not  preserved  of  the  Immigration 
hearing  in  question.  The  Supreme  Court  has  laid 
down  the  rule  that  it  is  essential  and  it  is  obligatory 
upon  the  Immigration  authorities  to  preserve  a  full 
record  and  for  failure  so  to  do  the  hearing  rendered 
was  unfair  and  the  writ  w^as  directed  to  issue  return- 
able before  the  court  below  for  a  trial  on  the  merits. 
The  decision  concludes  as  follows: 

"The  practice  indicated  in  Chin  Yow  v. 
United  States,  208  U.  S.  8,  28  Sup.  Ct.  201,  52 
L.  Ed.  369,  is  approved  and  adopted,  the  judg- 
ment of  the  Circuit  Court  of  Appeals  is  re- 
versed, and  the  cause  is  remanded  to  the  Dis- 
trict Court  for  trial  of  the  merits.  Judgment 
reversed.   Writ  of  habeas  corpus  to  issue." 

Attention  is  directed  to  the  report  of  Septemiber 
29,  1919,  page  48  of  the  Chang  Sim  record,  by  the 
Chairman  of  the  Board  wherein  he  directs  the  re- 
turn of  this  case  to  Fresno  for  the  further  examin- 
ation of  the  father  as  to  this  Manila  episode.  Atten- 
tion is  also  directed  to  the  examination  of  the  father 
on  October  6,  1919,  pages  53  to  50  of  the  record, 
which  contains  the  father's  explanation  of  this  mat- 
ter. It  is  so  reasonable  and  convincing  as  to  admit 
of  no  doubt  of  the  truth  of  his  statement.  Certainly 
this  cannot  be  ignored  and  set  aside  by  an  unauthen- 
ticated  and  unsigned  copy  of  a  report  which  recites 


tlie  testimony  was  taken  but  does  not  submit  it  with 
the  record. 

Second.  Upon  the  question  of  the  affidavit  of 
1914  of  the  father  made  in  support  of  the  application 
of  Chang  Yick  to  enter  this  country,  attention  is 
directed  to  the  report  of  Inspector  Butler  of  August 
27,  1919,  page  33  of  the  Chang  Sim  record,  wherein 
he  calls  attention  to  the  existence  of  this  affidavit  in 
the  Immigration  files,  and  states  the  father  should 
be  confronted  with  it.  The  examination  of  the 
father  with  respect  to  this  matter  took  place  on  Sep- 
tember 11th,  and  comprises  pages  39  and  37  of  the 
Chang  Sim  record.  The  following  is  an  extract 
from  pages  39  and  38  thereof : 

"Q.  What  explanation  have  you  to  offer  in 
regard  to  this  discrepancy  ? 

A.  It  was  this  way,  I  had  a  cousin  named 
Gen  Chin,  who  formerly  lived  in  Fresno,  he 
claimed  to  know  all  about  making  out  landing 
papers,  I  wanted  to  bring  my  oldest  son  to  this 
country  so  I  gave  him  the  facts  as  to  the  births 
of  all  my  children,  my  photographs  and  those 
of  my  son.  He  had  a  lawyer  here  named  Crich- 
ton,  who  is  the  Chinese  lawyer  in  this  town,  get 
up  the  affidavit.  After  they  had  it  all  fixed,  they 
called  me  to  the  office  to  sign  it.  The  same  day 
I  signed,  I  was  called  to  San  Francisco.  There 
were  no  photographs  pasted  on  it  as  yet  when  I 
signed  it  and  as  I  could  not  read  English  I 
didn't  know  what  was  on  that  paper.  The  law- 
yer said  it  was  all  right,  so  I  signed  it.  When  I 
returned  from  San  Francisco  two  weeks  later, 
I  was  given  a  copy  of  it  to  send  to  my  son  in 
China,  but  as  soon  as  I  got  it  I  saw  they  had  not 
put  my  son's  photograph  on  it.  I  got  an  inter- 
preter to  read  it  to  me  and  through  him  found 
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out  that  it  was  all  wrong.  In  giving  the  date  of 
birth  of  my  oldest  son  they  had  put  a  date  that 
about  corresponded  to  the  date  of  my  second 
son's  birth.  I  spoke  to  Gen  Chin  about  it,  and 
he  said  the  lawyer  had  made  the  mistakes.  I 
,  went  to  the  lawyer  and  he  said  that  he  had  put 
in  just  what  Gen  Chin  had  told  him.  He  said 
the  day  I  went  to  see  him  that  he  had  already 
sent  a  copy  to  the  Government  office  at  San 
Francisco.  They  did  not  prepare  any  paper 
for  my  witness  and  I  have  been  told  that  this 
Chinese  lawyer,  Mr.  Crichton,  mixed  up  every- 
thing he  does  just  the  same  way  he  mixed  up 
my  business." 

An  examination  of  the  Immigration  file  will  show 
that  this  affidavit  was  mailed  to  the  Immigration 
office  in  San  Francisco  by  Attorney  Crichton,  that 
it  was  placed  in  the  Immigration  files  with  the  infor- 
mation that  nothing  would  be  done  with  it  until  the 
boy  arrived  at  this  Port.  No  fraudulent  purpose 
could  be  predicated  upon  such  affidavit.  Applicants 
for  admission  are  not  landed  upon  such  papers 
which  merely  form  the  foundation  for  the  trying 
and  exacting  examination  which  takes  place  after 
they  arrive  at  the  Port  of  admission.  That  affidavit 
was  made  out  in  1914,  and  the  father  did  not  bring 
his  son  to  this  country  until  five  years  thereafter,  or 
in  1919.  The  record  does  not  disclose  any  attempted 
fraud  upon  his  part.  His  statements  were  open  to 
challenge  if  they  were  not  true.  Attorney  Crichton 
is  living  in  Fresno  today  just  as  he  was  at  that  time 
and  there  is  an  Immigration  inspector  permanently 
detailed  for  duty  in  Fresno,  and  had  there  been  any 
question  about  the  correctness  of  the  father's  state- 
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ment,  or  about  placing  the  responsibility  of  this 
mistake  upon  Attorney  Crichton,  it  certainly  was 
the  duty  of  the  Immigration  officials,  before  reject- 
ing the  father 's  explanation  to  go  to  Attorney  Crich- 
ton and  take  a  statement  from  him.  This  is  not  a 
case  where  the  father  makes  a  statement  that  cannot 
be  refuted  or  examined  into  or  challenged  by  the 
Immigration  authorities ;  exactly  the  contrary  is  the 
case,  the  responsibility  for  this  mistake  was  laid 
upon  Attorney  Crichton,  who  was  then,  and  is  now, 
in  Fresno,  and  is  well  known  as  being  an  attorney 
who  handles  a  large  part  of  the  Chinese  business 
there.  The  Immigration  officials  had  during  all  of 
that  time,  and  still  have  a  permanent  inspector  de- 
tailed in  that  city,  and  who  is  quite  familiar  with 
this  condition,  and  before  the  Immigration  authori- 
ties were  warranted  in  setting  aside  the  father's  ex- 
planation it  was  their  duty,  and  the  obligation  rested 
upon  them,  to  go  to  Attorney  Crichton  and  take  a 
statement  from  him  as  to  the  father's  assertions  in 
this  matter.  These  Immigration  officials  are  inves- 
tigating officers,  and  they  do  not  discharge  their 
duty  by  simply  taking  the  testimony  of  a  witness. 
When  the  truth  or  falsity  of  that  witness 's  testimony 
is  subject  to  verification,  as  was  the  case  here,  it  cer- 
tainly was  incumbent  upon  the  Immigration  officers 
and  was  their  bounden  duty  in  the  premises  to  inves- 
tigate the  truth  or  falsity  of  the  statement  of  the 
father  before  the}^  attempted  to  disregard  it.  Attor- 
ney Crichton  was  there  in  Fresno  and  was  presum- 
ably well  known  to  the  Immigration  inspector  who 
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lives  there,  and  a  statement  >pould,  and  should  have 
been  taken  from  him  before  any  attempt  was  made 
to  reject  the  father's  explanation. 

The  court  held  in  Lee  Kan  v.  U.  S.  (62  Fed.  914), 
at  page  920,  as  follows : 

"  *  *  *  The  burden  of  proof  is  on  the  per- 
son seeking  to  land,  and  the  character  of  the 
facts  which  he  must  prove,  the  time  which  they 
must  have  existed,  and  the  witnesses  by  whom 
proved,  together  with  the  possibilities  of  coun- 
ter proof  inevitably  suggested,  make  deception 
impossible,  except  under  a  very  negligent  ad- 
ministration of  the  law." 

It  will  be  noted  that  this  court  clearly  and  posi- 
tively pointed  out  ''the  possibilities  of  counter  proof 
inevitably  suggested'',  thus  clearly  and  indisputably 
indicating  that  it  was  incumbent  upon  the  Immigra- 
tion officers  themselves  to  examine  into  the  possi- 
bilities of  counter  proof  which  the  circumstances  of 
any  given  case  might  indicate.  In  U.  S.  v.  Chin  Len 
(187  Fed.  544),  at  page  550,  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  held  as  follows: 

*'The  case  is  much  stronger  than  many  of  the 
reported  cases  where  the  Chinese  persons,  seek- 
ing entrance,  endeavored  by  the  testimony  of 
witnesses  to  establish  their  citizenship.  In  the 
present  case  that  fact  had  been  judicially  deter- 
mined by  the  finding  of  a  competent  tribunal. 
The  inspector  was  not  justified  in  arbitrarily 
disregarding  this  judgment.  He  could  prove  it 
.to  be  invalid  or  fraudulently  issued,  but  he  could 
not  treat  it  as  a  nullity  upon  mere  suspicion  and 
conjecture.  He  was  ijound  to  treat  it  as  valid 
until  its  invalidity  was  established.     The  rele- 
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vant  question  of  fact  was  presented  so  far  as  the 
commissioner's  judgment  was  concerned,  ox, 
indeed,  upon  the  question  of  identity. ' ' 

The  foregoing  case  referred  to  the  effect  of  a  judg- 
ment that  it  could  not  be  ignored  or  treated  as  a 
nullity  upon  mere  suspicion  and  conjecture  and  that 
it  must  be  treated  as  valid  until  the  invalidity  was 
established.  In  the  case  at  bar  the  point  is  not 
based  upon  a  judgment,  it  is  based  upon  the  sworn 
testimony  of  the  father,  which  is  not  contradicted 
or  impeached  by  anything  in  the  record,  and  it  is, 
therefore,  contended  that  the  explanation  being  rea- 
sonable and  satisfactory  in  itself  was  entitled  to  be 
accepted  as  the  truth  until  the  invalidity  of  the  ex- 
planation could  be  shown  by  testimony.  The  way 
to  test  the  explanation  was  open  to  the  inspector  at 
Fresno  where  the  transaction  took  place  and  where 
Attorney  Crichton,  whom  the  father  charged  with 
the  responsibility  of  the  mistake,  resided.  The  Im- 
migration officials  could  not  ignore  this  reasonable 
explanation  and  treat  it  as  false  in  furtherance  of 
any  whim  or  caprice  of  their  own.  They  had  the 
power  to  test  its  truth  by  themselves  questioning 
Attorney  Crichton,  whom  the  father  charged  as 
being  responsible  for  the  *'mixup".  The  Govern- 
ment officers  seemed  to  feel  that  it  was  not  incum- 
bent upon  them  to  test  the  truth  of  the  father's 
statements  at  all,  but  they  simply  ignored  them  and 
that  obviously  because  the  father  was  a  Chinaman. 
They  certainly  would  never  have  treated  the  testi- 
monv  of  a  white  witness  in  anv  such  wav.     This 
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court  held  in  Woey  Ho  v.  U.  S.  (109  Fed.  888),  at 
page  890  as  follows: 

"A  court  is  not  at  liberty  to  arbitrarily  and 
without  reason  reject  or  discredit  the  testimony 
of  a  witness  upon  the  ground  that  he  is  a  China- 
man, an  Indian,  a  negro,  or  a  white  man.  All 
people,  without  regard  to  their  race,  color,  creed, 
or  country,  whether  rich  or  poor,  stand  equal 
before  the  law.  It  is  the  duty  of  the  courts  to 
exercise  their  best  judgment,  not  their  will, 
wiiim  or  caprice,  in  passing  upon  the  credibil- 
ity of  every  witness.  The  question  whether  a 
witness  is  credible  must  ordinarily  be  deter- 
mined by  the  tribunal  before  whom  the  witness 
appears,  and  in  the  decision  in  which  that  tri- 
bunal must  necessarily  be  vested  with  a  very 
wide  discretion.  In  weighing  the  scales,  the 
conduct,  manner,  and  appearance  of  the  witness, 
as  seen  by  that  tribunal,  often  forms  an  import- 
ant factor  in  enabling  courts,  as  well  as  juries, 
to  determine  whether  or  not  the  witness  is  en- 
titled to  credit.  Appellate  courts  are,  in  the 
very  nature  of  the  case,  deprived  of  the  oppor- 
tunity to  apply  this  test,  which  in  a  doubtful 
case  might  control  the  judgment  of  the  trial 
court. ' ' 

It  is  to  be  noted  that  the  Immigration  inspector  at 
Fresno  who  conducted  the  examination  of  the  father 
was  apparently  satisfied  with  his  explanation,  and  he 
is  the  only  one  who  came  in  direct  or  personal  contact 
with  the  father  in  this  matter.  He  being  satisfied,  and 
the  record  does  not  indicate  the  contrary,  there  exists 
no  reason  or  ground  for  the  officers  who  afterwards 
exercised,  let  us  say,  appellate  functions,  to  disregard 
and  Ignore  this  most  reasonable  testimony,  partic- 
ularly when  they  know  that  their  officers  had  neg- 
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lected  every  opportunity  to  test  the  truth  of  his  ex- 
planation, when  the  method  and  maimer  and  the 
vv'itness  was  immediately  available  and  subject  to 
their  examination.  The  doctrines  enimciated  in  the 
Woey  Ho  case,  last  mentioned,  have  been  re-affirmed 
by  this  court  in  the  recent  case  of  Yee  Chung  v. 
U.  S.  (243  Fed.  126,  130).  One  of  the  cases  cited 
in  this  last  mentioned  case  is  that  of  Woo  Jew  Dip 
V.  U.  S.  (192  Fed.  471),  where  at  page  474,  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  held 
as  follows: 

"The  right  of  appeal  to  this  court  is  miques- 
tioned,  and  the  appellant  is  entitled  to  our  con- 
scientious judgment.  See  Gee  Cue  Beng  v. 
United  States,  184  Fed.  383,  106  C.  C.  A.  493, 
and  authorities  there  cited.  On  the  evidence,  we 
find  no  sufficient  reason  to  assign  perjury  to  the 
appellant  and  his  witnesses,  and  without  such 
assigmnent  we  are  bound  to  take  their  evidence 
as  practically  undisputed.  The  case  itself  and 
certain  circumstances  develoj)ed  by  the  evidence 
may  engender  some  suspicion,  even  doubt,  on  the 
mam  proposition,  but  these  deportation  cases 
are  civil,  and  not  criminal,  in  their  nature 
(U.  S.  'Y.  Hung  Chang,  134  Fed.  19-25,  67 
C.  C.  A.  93,  and  cases  there  cited) ,  and  therefore 
to  be  decided  by  the  preponderance  of  the  evi- 
dence, even  if,  as  is  so  strenuously  contended, 
the  burden  of  j)roof  is  on  the  person  charged 
with  alienage,  but  asserting  citizenship  to  prove 
his  citizenship.  There  cannot  be  any  question 
that  here  the  evidence  in  favor  of  the  appellant 
outweights  all  that  can  be  claimed  to  the  con- 
trary by  the  United  States.  On  the  evidence 
Woo  Jew  Dip  is  a  citizen  of  the  United  States. 
United  States  v.  Wong  Kim  Ark,  169  U.  S.  649, 
18  Sup.  Ct.  456,  42  L.  Ed.  890." 
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Third.  Upon  this  point  we  contend  the  evidence 
was  of  such  conclusive  kind  and  character  that  it 
was  an  abuse  of  discretion  to  have  disregarded  it. 
That  such  a  ground  is  sufficient  in  point  of  law  to 
afford  relief  has  been  upheld  by  the  Supreme  Court 
in  Tang  Tim  v.  Edsell  (223  U.  S.  673,  681,  682; 
32  Sup.  Ct.  359,  363;  356  L.  Ed.  606),  and  that  au- 
gust tribunal  has  already  decided  that  even  an  ad- 
verse action  of  the  Secretary  must  find  adequate 
support  in  the  evidence,  Zakonaite  v.  Wolf  (226  U. 
S.  272,  274;  33  Sup.  Ct.  31 ;  57  L.  Ed.  218). 

In  the  case  at  bar  it  is  to  be  noted  that  the  Board 
of  Special  Inquiry  were  so  satisfied  with  the  conclu- 
sive nature  and  character  of  the  evidence  presented 
upon  behalf  of  this  applicant  that  they  did  on  Oc- 
tober 15,  1919  (Immigration  record,  page  57),  direct 
the  parole  landing  of  the  appellant  Chang  Sim,  dur- 
ing the  time  that  it  was  necessary  to  send  to  Manila 
for  the  Immigration  record  mentioned  in  the  first 
part  of  this  brief.  It  is  unprecedented  in  the  Im- 
migration service  to  so  land  a  person  upon  parole 
unless  the  evidence  presented  in  its  case  is  so  sat- 
isfactory in  its  nature  as  to  forecast  a  favorable  de- 
cision. It  must  be  borne  in  mind  that  this  recom- 
mendation of  parole  and  the  order  of  parole  was 
made  with  full  knowledge  of  the  father's  explana- 
tion about  the  Manila  episode  and  with  full  knowl- 
edge of  the  prior  affidavit  which  formed  the  sub- 
ject of  the  discussion  of  the  second  point  of  this 
brief.  The  denial  of  these  cases  in  the  face  of  the 
conclusive  showing  of  the  evidence  that  the  relation- 
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ship  existed  was  predicated  and  considered  solely  by 
reason  of  the  Manila  episode  and  the  matter  of  the 
affidavit,  which  forms  the  first  and  second  subjects 
discussed  in  this  brief.  This  is  shown  by  the  finding 
of  the  Board  which  comprises  pages  71  and  72  of 
the  Chang  Sim  Immigration  record,  and  is  also 
shown  by  the  finding  of  the  Board  in  the  Chang  Yet 
record.  The  review  of  the  evidence  in  this  case 
made  for  the  Acting  Secretary  of  Labor  on  the  ap- 
peal to  that  official  shows  that  the  adverse  action  is 
based  quite  exclusively  upon  these  two  propositions. 
The  attorneys  for  the  appellant  before  the  Depart- 
ment filed  their  brief  which  is  dated  April  28,  1920, 
and  it  is  shown  that  their  brief  is  virtual^  confined 
to  these  two  same  matters.  An  oral  hearing  w^as 
accorded  before  the  Acting  Secretary  and  the  final 
memorandum  prepared  on  April  29,  1920,  and  their 
final  decision  is  as  follows : 

"In  re  Chang  Sim  and  Chang  Yet. 
Memorandum  for  the  Acting  Secretary : 

Attention  is  invited  to  the  summary  of  April 
17th,  at  marker,  The  applicants'  local  attorney 
has  since  reviewed  the  record  and  submitted  a 
brief  in  their  behalf,  which  is  attached  next  here- 
inunder.  The  bureau  has  read  same,  but  it  does 
not  believe  that  the  arguments  advanced  therein 
are  sufficient  to  overcome  the  unfavorable  fea- 
tures in  the  case.  This  is  particularly  true  with  re- 
spect to  the  attempted  explanation  of  the  mixup 
with  reference  to  the  affidavit  submitted  in  1911. 
The  alleged  father  claims  now  that  the  photo- 
graph appearing  thereon  is  not  that  of  his 
alleged  son,  and  was  attached  by  mistake,  and 
his  testimony  indicates  that  he  had  knowledge 
of  such  mistake  ever  since  it  was  made.     He  has 
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never,  up  to  the  present  proceeding,  attempted 
to  rectify  the  mistake  or  to  advise  the  Govern- 
ment regarding  same  so  that  its  record  could  be 
straightened  out.  Presuming  his  explanation 
of  the  Manila  episode  to  be  the  correct  one,  he 
is  in  the  position  of  having  in  the  past  been  a 
willing  party  to  a  fraud  practiced  upon  the 
Government,  which  naturally  tends  to  discredit 
his  testimony  at  this  time. 

The  Bureau  has  carefully  gone  over  this  rec- 
ord, but  does  not  believe  that  the  status  of  the 
applicants  has  been  established  to  a  degree  suf- 
ficiently convincing  to  justify  their  admission  as 
American  citizens.  It  is  accordingly  recom- 
mended that  the  appeals  be  dismissed : 

(Signed)   Alfred   Hampton,   Assistant   Com- 
missioner General. 
Attys.     Ralston  &  Hott. 
May  24,  1920, 

Appeal  dismissed. 

(Signed)  John  W.  Abercrombie, 
Acting  Secretary. 
Oral  hearing  before  Acting  Secretary : 
Present :     Acting  Secretary, 

Mr.  Hott,  of  Counsel, 

Mr.  Sisson  1  ^^^^.^^^  ^f  Immigration." 
Mr.  Booth   ) 

From  the  foregoing  it  appears  that  after  the  oral 
hearing  based  in  this  matter  the  Acting  Secretary 
dismissed  the  appeal  on  May  24,  1920,  upon  the  two 
dominating  issues  mentioned  in  the  first  and  second 
points.  The  Acting  Secretary  virtually  accepts  the 
explanation  of  the  father  as  to  the  Manila  episode, 
but  seems  to  lay  particular  stress  upon  the  matter 
of  the  affidavit,  the  Acting  Secretary  holding  that 
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*^he  has  never,  up  to  the  present  proceeding, 
attempted  to  rectify  the  mistake  or  to  advise 
the  Government  regarding  same  so  that  its  rec- 
ord could  be  straightened  out." 

In  this  connection  it  is  to  be  noted  that  this  father 
is  not  educated  in  the  English  language,  he  could  not 
read  himself,  it  was  not  obvious  to  him  that  any 
wrong  had  been  done  the  Government  in  any  sense, 
no  person  could  attempt  to  land  as  his  son  save  that 
they  would  have  to  go  to  the  father  himself  to  be  ex- 
amined as  a  witness  in  his  behalf  and  the  father 
would  certainly  not  testify  for  any  person  who  was 
not  his  son,  hence  it  was  not  apparent  to  the  father 
how  the  interests  of  the  Government  were  prejudiced 
or  injured  in  the  slightest  by  this  affidavit  which 
was  made  out  in  1914.  The  father's  explanation  of 
this  matter  is  too  reasonable  and  conclusive  in  its 
effect  to  have  been  disregarded  and  held  up  as 
legally  sufficient  and  denied  its  appropriate  effect. 
Attention  is  directed  to  the  fact  that  this  father  ap- 
peared before  the  United  States  Consul  General  at 
Hong  Kong  presumably  on  April  19,  1907,  and  made 
a  statement  before  Stuart  J.  Fuller,  the  American 
Vice  and  Deputy  Consul  General,  when  he  registered 
before  him  as  an  American  citizen,  in  which  he  gave 
a  complete  description  o  his  family,  naming  his  wife 
and  her  place  of  residence  in  China,  together  with 
the  names  and  birth  dates  of  his  three  children  in 
which  are  included  these  two  appellants.  This  cer- 
tificate is  over  the  hand  and  seal  of  the  American 
Vice  and  Deputy  Consul  General.     The  original  doc- 
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ument  is  used  as  an  exhibit  in  this  case  and  is  to  be 
found  in  Exhibit  ^'C",  page  12.  This  document  in 
itself  is  the  strongest  possible  evidence  of  the  bona 
fides  of  these  cases,  and  is  an  absolute  repudiation 
of  the  pretentions  of  the  Government  with  respect  to 
the  family  that  was  landed  at  Manila  on  June  25, 
1906. 

The  father's  explanation  with  respect  to  this  fam- 
ily is  to  show  that  they  were  theatrical  people  who 
staid  in  Manila  two  or  three  months  on  a  theatrical 
tour  and  then  returned  to  China,  thus  showing  that 
no  harmful  effect  resulted  and  that  no  fraud  was 
perpetrated  upon  the  Government.  What  purposes 
to  be  a  certificate  which  concludes  the  report  of  the 
Board  of  Special  Inquiry  shows  that  actors  and 
actresses  were  deemed  as  members  of  the  exempt 
classes  and  were  admitted  at  Manila  for  temporar^^ 
purposes.  The  record  shows  that  these  people  came 
to  Manila  as  actors  and  actresses,  stayed  in  Manila, 
two  or  three  months,  and  doubtless  having  finished 
their  theatrical  tour,  returned  to  China.  The  father 
tells  in  his  explanation  that  he  thought  that  these 
people  might  have  injured  him  by  representing 
themselves  as  members  of  his  family,  and  when  he 
went  back  to  Hong  Kong  he  appeared  before  the 
i^merican  Consulate  and  made  his  registration  as  an 
American  citizen  and  gave  the  name  and  residence  of 
liimself,  his  wife,  and  the  names  and  birth  dates  of 
his  three  children. 

What  purports  to  be  this  unauthenticated  copy  of 
a  hearing  before  a  Board  of  Special  Inquiry  is  also 
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contained  in  Exhibit  ''C".  This  obviously  covers  a 
large  number  of  cases  and  only  case  14  refers  to  the 
father  of  these  appellants,  while  cases  Nos.  15,  16,  17, 
and  18  refer  to  the  women  concerned  in  this  Manila 
episode.  The  large  number  of  cases  admittedly  con- 
sidered by  this  Board  of  Special  Inquiry  would  ne- 
cessitate that  some  permanent  record  was  made  of 
the  hearing  of  this  case,  and  if  any  testimony  was 
taken  the  same  should  have  been  submitted;  if  no 
record  was  made  of  that  testimony  it  is  obvious  that 
this  long  report  could  not  have  been  contemporane- 
ously made  covering  all  of  these  many  cases.  Cer- 
tainty there  should  have  been  some  authentication  of 
this  document  to  prove  its  genuineness  and  the  testi- 
mony reported  to  have  been  taken  should  have  been 
reduced  to  a  permanent  record  for  the  use  of  the 
Immigration  officials  and  also  the  court.  We  feel 
that  the  positive  nature  and  character  of  this  evi- 
dence is  such  that  it  cannot  be  ignored,  overlooked 
or  set  aside,  and  that  the  matters  relied  upon  by  the 
Government  are  legally  incompetent  and  insufficient 
to  sustain  their  adverse  action. 

In  finally  submitting  this  matter  I  feel  that  the 
said  decision  of  the  Supreme  Court  in  the  case  of 
Ktvock  Jan  Fat  v.  White,  supra,  absolutely  controls. 
The  citizenship  of  these  appellants  is  a  sacred  and  a 
valuable  thing  to  them  and  should  not  be  set  aside 
for  any  such  legally  insufficient  reasons  or  pretenses 
as  seemed  to  have  been  indulged  in  by  the  executive 
officers  in  this  matter.  The  Supreme  Court  said  in 
the  Kwock  Jan  Fat  case : 


22 


u  *  *  *  It  is  better  that  many  Chinese  im- 
migrants should  be  improperly  admitted  than 
that  one  natural  born  citizen  of  the  United 
States  should  be  permanently  excluded  from  his 
country." 

I  feel  that  the  general  principles  therein  enunci- 
ated should  prevail  and  control  in  this  case. 

Dated,  San  Francisco, 
October  1,  1921. 

Respectfully  submitted, 

Geo.  a.  McGowan", 
Attorney  for  Appellants. 


No.  3696 


IN  THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


CHANG  SIM  and  CHANG  YET, 

Appellants, 
vs. 

EDWARD  WHITE,  as  Commissioner 
of  Immigration  for  the  Port  of  San 

Francisco, 

Appellee. 


APPELLEE'S  REPLY  BRIEF 


JOHN  T.  WILLIAMS, 

United  States  Attorney, 

BEN  F.  GEIS, 

Assistant  United  States  Attorney. 


"f 


^ 


Ne«l,  Stratford  &  Kerr,  S.  F.    10773 


No.  3696 

IN    THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


CHANG  SB!  and  CHANG  YET, 

Appellunts, 
vs. 
EDWAPtD  WHITE,  as  Commissioner 

of  Irnmij^ation  for  the  Port  of  San 

Francisco, 

Appellee. 


APPELLEE'S  REPLY  BRIEF 


STATEMENT  OF  FACTS. 

Chang  Sim  and  Chang  Yet,  the  api>ellants  herein, 
are  ajjijlicants  for  admission  into  the  United  Stat<?s 
as  citizens  thereof,  claiming  to  be  the  foreign-bora 
sons  of  C.  TYaitong,  whose  citizenship  is  conceded. 

Both  ajjplicants  were  given  hearings  before  a 
Board  of  Si>ecial  Inquiiy  and  their  ai>plications  for 
admission  denied.  From  said  denial  an  apx)eal  was 
taken  to  the  Secretary-  of  Labor,  where  said  api>eal 
was  dismissed  and  the  applicants  ordered  deported. 

Thereafter  Petition  for  Writ  of  Habeas  Corx>us 
(Tr.  p.  2)  and  Order  to  Show  Cause  (Tr.  p.  9) 


was  filed,  to  which  the  respondent  interposed  a  de- 
murrer (Tr.  p.  11),  which  said  demurrer  was  sus- 
tained and  petition  denied  (Tr.  p.  13). 

AEGUMENT. 

It  is  alleged  in  the  petition  herein  that  the  de- 
tained were  deprived  of  the  full  and  fair  hearing 
and  consideration  of  their  cases  to  which  they  were 
entitled  under  the  statutes.  Second,  that  the  action 
of  the  Board  of  Special  Inquiry  and  the  Secretary 
of  labor  was  and  is  in  excess  of  the  authority  com- 
mitted to  them  by  the  statutes  and  the  rules  and 
regulations  promulgated  thereunder. 

AS  TO  UNFAIRNESS. 

Were  the  hearings  in  these  cases  manifestly 
unfair  ? 

The  aiDpellant  Chang  Sim  arrived  at  the  Port  of 
San  Francisco  on  the  S.S.  "Korea  Maru",  July  24, 
1919,  and  thereupon  made  application  to  enter  the 
United  States  as  a  citizen  thereof,  claiming  to  be 
the  foreign-born  son  of  C.  Waitong  (Exhibit  A, 
p.  89).  In  support  of  his  application  there  was  filed 
the  affidavit  of  the  alleged  father,  bearing  the  j^hoto- 
graph  of  the  said  C.  Waitong  and  the  applicant 
Chang  Sim,  which  said  affidavit  on  the  reverse  side 
thereof  bears  the  stamp  and  seal  of  the  Consul 
General  of  the  United  States  at  Hongkong  (Exhibit 
A,  p.  2).  There  was  also  filed  the  affidavit  of  an 
identifying  witness  Wong  Sing  Cliong  (Exhibit  A, 

p.  1). 


As  the  alleged  father  and  witness  lived  in  Fresno, 
California,  and  it  was  therefore  inconvenient  for 
them  to  appear  at  Angel  Island  for  examination 
before  a  Board  of  Special  Inqniry,  it  was  stipnlated 
and  agreed  that  their  testimony  might  be  taken  by 
a  single  inspector  and  that  the  evidence  so  obtained 
might  be  presented  to  the  Board  of  Special  Inquiry 
for  its  consideration  and  made  a  part  of  the  record. 
(Exhibit  A,  pp.  6  and  5). 

Thereafter,  to  wit,  August  14,  1919,  the  testimony 
of  the  alleged  father  Chang  Waitong  (Exhibit  A, 
pp.  20  and  11)  and  the  witness  Wong  Sing  Chong 
(Exhibit  A,  p.  16)  was  taken  and  transcribed  by 
Inspector  Moore  at  Fresno,  California,  and  for- 
warded to  the  Commissioner  of  Immigration  at  San 
Francisco,  together  with  his  report,  and  the  same 
made  a  part  of  the  record.     (Exhibit  A,  pp.  22,  23). 

Thereafter,  to  wit,  August  25,  1919,  the  testimony 
of  appellant  Chang  Sim  was  taken  before  a  Board 
of  Special  Inquiry  (Exhibit  A,  p.  32)  and  said 
Board  voted  that  action  be  deferred  for  further  ex- 
amination of  the  alleged  father  at  Fresno,  relative 
to  an  affidavit  filed  by  him  in  1914  (Exhibit  B,  p.  2) 
and  for  the  purpose  of  securing  the  files  of  the 
Honolulu  office  relating  to  the  alleged  father  (Ex- 
hibit A,  p.  25). 

Thereafter,  to  wit,  September  11,  1919,  a  further 
examination  of  the  alleged  father  was  made  by 
Inspector  Moore  at  Fresno,  whose  report  and  a  copy 


of  the  testimony  was  made  a  part  of  the  record. 
(Exhibit  A,  pp.  40,  39). 

Thereafter,  to  wit,  September  29,  1919,  Chang 
Sim  was  again  before  the  Board  of  Special  Inquiry 
at  which  time  it  was  voted  to  defer  action  for  fur- 
ther statement  of  the  alleged  father  (Exhibit  A, 
pp.  47,  46)  relative  to  the  endorsement  on  the  back 
of  copy  of  naturalization  certificate  showing  his 
landing  at  Manila,  P.  I.,  on  the  "S.  S.  Tean", 
June  22,  1906,  as  a  citizen  of  the  United  States,  said 
endorsement  showing  that  he  was  accompanied  by 
wife  and  family  (Exhibit  C,  pp.  11,  12). 

Thereafter,  to  wit,  October  6,  1919,  the  alleged 
father  was  further  examined  at  Fresno  by  Inspector 
Moore,  whose  report  and  transcript  of  testimony  is 
made  a  part  of  the  record  (Exhibit  A,  pp.  54,  53). 

Thereafter,  to  wit,  October  15,  1919,  the  Board, 
after  considering  the  additional  testimony  of  the 
alleged  father,  voted  that  action  in  the  case  be  fur- 
ther delayed  for  rejDorts  from  Honolulu  and  Manila, 
and  recommended  that  the  applicant  be  i^aroled  to 
counsel  pending  receipt  of  said  reports.  (Exhibit  A, 
p.  56). 

Chang  Sim  was  thereafter  paroled  to  attornej^s 
Edsell  &  Dye  (Exhibit  A,  pp.  58,  89). 

Thereafter,  report  of  Inspector  Farmer  of  Hono- 
lulu (Exhibit  A,  p.  67),  together  with  the  testimony 
of  Chang  Woung  Ming  (Exhibit  A,  p.  66),  was  re- 
ceived and  made  a  part  of  the  record. 


Thereafter  a  copy  of  Chinese  Board  Report  No. 
594  "S.  S.  Tean",  June  22,  1906,  was  received  under 
cover  of  letter  from  the  Insular  Collector  of  Cus- 
toms at  Manila,  dated  December  2,  1919,  and  the 
same  made  a  part  of  the  record  (Exhibit  C,  pp.  1 
to  10). 

Thereafter,  to  wit,  January  26,  1920,  the  Board  of 
Special  Inquiry,  after  a  careful  consideration  of  all 
the  evidence  in  the  case,  was  not  satisfied  that  the 
relationship  claim.ed  existed  and  voted  to  defer  for 
ten  days  for  further  evidence  (Exhibit  A,  pp.  70, 
71,  72  and  73),  and  the  attorneys  of  record  were  so 
notified  in  writing.  (Exhibit  A,  p.  74). 

Thereafter,  said  attorneys  advised  the  Commis- 
sioner of  Immigration  that  they  had  no  further  evi- 
dence to  offer  and  asked  that  the  case  proceed  to 
final  conclusion  by  the  Board.  (Exhibit  A,  p.  75). 

Thereafter,  to  wit,  February  10,  1920,  the  Board 
voted  to  exclude  the  applicant  on  the  ground  "that 
the  relationshii3  alleged  does  not  exist,"  (Exhibit  A, 
p.  77),  and  the  attorneys  of  record  were  notified  of 
the  Board's  excluding  decision  (Exhibit  A,  p.  79) 
and  thereupon  filed  notice  of  ap^Dcal  (Exhibit  A, 
p.  80). 

Thereafter,  attorneys  of  record  were  given  full 
opportunit}^  to  review  the  entire  record  together 
with  exhibits,  as  appears  from  their  receipt  there- 
for.    (Exhibit  A,  p.  86). 

The  appellant  Chang  Yet  arrived  at  the  Port  of 


San  Francisco  on  the  S.  S.  "Nanking"  November  30, 
1919,  and  therenpon  made  application  to  enter  the 
United  States  as  a  citizen  thereof,  claiming  to  be 
the  foreign-born  son  of  C.  Wai  Tong,  whose  citizen- 
ship is  conceded.   (Exhibit  A,  p.  127.) 

In  snpport  of  his  said  application  he  filed  the  affi- 
davit of  his  alleged  father  bearing  the  photographs 
of  said  C.  Wai  Tong  and  the  applicant.  There  was 
also  filed  the  affidavits  of  Wong  Sing  Chong  and 
Chang  Sim,  the  other  applicant  herein  (Exhibit  A, 
pp.  91,  94). 

At  the  request  of  applicant's  attorneys  the  record 
was  forwarded  to  Fresno,  California,  for  the  taking 
of  the  testimony  of  said  witnesses  (Exhibit  A,  p.  95). 

Thereafter,  to  wit,  December  19,  1919,  the  testi- 
mony of  Chang  Wai  Tong  (Exhibit  A,  p.  106),  Chang 
Sim  (Exhibit  A,  p.  104)  and  Wong  Sing  Chong  (Ex- 
hibit A,  p.  99)  was  taken  at  Fresno  by  Inspector 
Moore  and  together  with  his  report  (Exhibit  A,  p. 
107)  was  made  a  part  of  the  record  herein. 

Thereafter,  to  wit,  February  3  and  4,  1920,  the 
testimony  of  the  applicant  was  taken  before  a  Board 
of  Special  Inquiry  (Exhibit  A,  pp.  115,  119),  and  at 
the  conculsion  of  said  hearing  the  said  Board  voted 
to  defer  action  for  ten  days  to  allow  the  production 
of  additional  evidence  on  the  question  of  relationship 
(Exhibit  A,  p.  116),  and  the  attorneys  of  record  were 
so  notified  in  writing  (Exhibit  A,  p.  121). 

On  February  6,  1920,  said  attorneys  notified  the 


Commissioner  of  Immigration  that  they  had  no  fur- 
ther evidence  to  offer  and  asked  "that  the  case  pro- 
ceed to  final  conclusion  b}^  the  Board  promptly." 
(Exhibit  A,  p.  122.) 

Thereaftei',  to  ^Yit,  February  10,  1920,  the  Board 
of  Special  Inquiry,  after  a  careful  consideration  of 
all  the  evidence  adduced,  voted  to  exclude  the  appli- 
cant and  he  was  so  notified   (Exhibit  A,  p.  123). 

From  said  excluding  decision  an  appeal  was  taken 
to  the  Secretary  of  Labor  (Exhibit  A,  p.  124),  and 
the  attorneys  of  record  >vere  given  full  opportunity 
to  review  the  entire  record  in  the  case,  including  ex- 
hibits, as  appears  from  their  receipt  therefor.  (Ex- 
hibit A,  p.  126.) 

Thei-eafter,  to  Avit,  March  29,  1920,  the  records  in 
both  of  these  cases  were  forwarded  to  the  Secretary 
of  Labor,  Washingtoii,  D.  C,  on  appeal  (Exhibit  A, 
p.  128).  Diu'ing  the  pendency  of  these  cases  before 
the  Department  the  applicants  were  represented  by 
^lessrs.  Ralston  &  Hott,  attorneys  at  law  (Exhibit 
A,  pp.  129,  130),  who  filed  a  brief  in  their  behalf 
(Exhibit  A,  p.  142)  together  with  an  additional  affi- 
davit of  the  alleged  father  C.  Wai  Tong  (Exhibit  A, 
p,  140).  The  reasons  for  dismissing  the  appeal  are 
fully  set  out  in  the  memorandum  prepared  for  the 
Acting  Secretary  at  pages  135,  136  and  145  of  Re- 
spondent's Exhibit  A,  and  the  Court's  attention  is 
respectfidly  called  to  said  memorandum. 

We  believe  and  confidently  urge  that  an  inspection 
of  the  records  in  this  case  will  disclose  that  the  alle- 
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gatioii  in  the  petition  that  the  conduct  of  the  hearings 
in  these  cases  was  or  is  unfair  is  not  supported  by 
the  facts  disclosed  by  said  records.  But,  on  the  con- 
trary, the  records  show  that  every  jurisdictional  step 
necessary  to  a  fair  though  summary  hearing  was 
taken.  An  oj)portunity  was  afforded  for  the  produc- 
tion of  any  and  all  witnesses,  or  other  evidence,  and 
all  witnesses  so  produced  were  fully  and  fairly  heard. 

The  petition  herein  does  not  show  nor  does  an 
inspection  of  the  immigration  record  disclose  where- 
in petitioners  were  denied  any  substantial  right  to 
which  they  were  entitled  either  under  the  laws  or  the 
rules  and  regulations  in  such  cases  made  and  pro- 
vided. It  is  now  well  settled  that  in  the  absence  of 
such  a  showing  the  petition  should  be  denied.  Cliiii 
Yoiv  V.  United  States,  208  U.  S.  8.  In  this  case  the 
Court  said: 

' '  If  the  petitioner  was  not  denied  a  fair  oppor- 
tunity to  produce  the  evidence  that  he  desired, 
or  a  fair  though  summary  hearing,  the  case  can 
proceed  no  farther.  These  facts  are  the  founda- 
tion of  the  jurisdiction  of  the  District  Court,  if 
it  has  any  jurisdiction  at  all.  It  must  not  be 
supposed  tliat  the  mere  allegation  of  the  facts 
open  the  merits  of  the  case,  whether  those  facts 
are  proved  or  not.  And  by  way  of  caution,  we 
may  add,  that  jurisdiction  would  not  be  estab- 
lished simply  by  proving  that  the  Commissioner 
and  the  Department  of  Commerce  and  Labor 
did  not  accept  certain  sworn  statements  as  true, 
even  tliough  no  contrary  or  impeaching  testi- 
mony was  adduced." 
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And  ill  the  more  recent  decision  of  this  Court  in 
the  case  of  Jeung  Bock  Hon  v.  White,  258  Fed.  23, 
the  Court,  speaking  through  his  Honor  Morrow,  C. 
J.,  held  as  follows: 

"We  can  not  say  that  the  proceedings  were 
manifestly  unfair  or  that  the  actions  of  the  exec- 
utive officers  were  such  as  to  prevent  a  fair 
inA^estigation  or  that  there  was  a  manifest  abuse 
of  the  discretion  committed  to  them  by  the 
statute.  In  such  cases,  the  order  of  the  execu- 
tive officers  within  the  authority  of  the  statute 
is  final." 

AS  TO  ABUSE  OF  DISCRETION 

Does  "S^  an  inspection  of  the  immigration  records 
herein  disclose  a  manifest  abuse  of  discretion  on 
the  part  of  the  Board  of  Special  Inquiry  or  the 
Secretary  of  Labor? 

During  the  examination  of  the  alleged  father  C. 
AVai  Tong  at  Fresno,  August  14,  1909,  he  was  asked : 

Q.  Have  a^ou  any  documental  evidence  to 
su23port  your  claun  of  naturalization  in  the 
United  States? 

A.     Yes,  Sir. 

(Presents  certificate  No.  711  issued  by  Iimni- 
gration  officer  in  charge,  Honolulu,  HaAvaii, 
dated  Jan.  17,  1911,  to  C.  Wai  Tong  (Chang 
Hung  Pui)  age  dd  yrs.  naturalized  citizen.  De- 
scription and  photograph  tally  with  present 
holder.  Endorsed  and  returned.) 
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Presents  Record  of  Naturalization,  Dept.  of 
Interior,  The  Hawaiian  Kingdom,  dated  July  19, 
1892,  signed  C.  N.  Spencer,  Minister  of  the  In- 
terior. Attached  to  record  marked  Exhibit  'A'. 
Presents  certificate  of  registration  of  American 
Citizen,  dated  Aug.  3,  1907,  signed  Stuart  J. 
Fuller,  Vice  and  Deputy  Consul  Gen'l,  Hong- 
kong, China,  showing  registration  of  applicant's 
name  on  this  document  as  a  son  of  registrant. 
Attached  to  record  and  marked  exhibit  'B'  (Pre- 
sents certificates  of  naturalization  signed  by 
Henry  E.  Cooper,  Secretary  of  the  Territory  of 
Hawaii,  dated  Honolulu,  Dec.  14th,  1900.  Pho- 
tograph attached  is  a  correct  likeness  of  the 
witness,  Chang  Wai  Tong.  Attached  to  record 
and  marked  exhibit 'C.  Note.  Witness  requests 
that  exhibits  A.  B  and  C  be  returned  to  him 
when  they  have  served  their  purpose.) 

The  documentary  evidence  submitted  by  the  wit- 
ness will  be  found  in  respondent's  Exhibit  C  herein, 
as  follows: 

Exhibit  "A'',  Record  of  Naturalization,  page  14, 
Exhibit  "B",  Certificate  of  Registration,  page 

lo, 

Exhibit  "C",  Certified  copy  of  Certificate  of 
Naturalization,  pages  12  and  11. 

The  last  named  exhibit  bears  the  following  en- 
dorsement on  the  face  thereof: 

^'Landed  at  Manila,  P.  I. 

Per  S.  S.  "Tean" 

June  22,  1906, 

As  a  citizen  of  the  United  States  of  America 

Chinese  Board  Report  No.  594." 
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And  on  the  reverse  side  of  the  second  page  of  said 
exhibit  (Exhibit  C,  p.  11)  appears  the  following  en- 
dorsement : 

''Exhibit  14 

Chinese  Board  Report 

No.  594 

With  wife  and  family 

Cases  15,  16,  17  and  18." 

This  last  mentioned  endorsement  was  called  to 
the  attention  of  the  witness  October  6,  1919,  and  he 
was  asked  to  explain  the  same. 

Q.  Yon  certify  that  you  were  the  passenger 
referred  to  b}^  report  No.  594,  of  the  Chinese 
Board  at  Manila? 

A.    Yes. 

Q.  On  the  reverse  side  of  this  certificate  your 
attention  is  invited  to  the  stamp  and  notation, 
marked  .Exhibit  14,  Chinese  Board  report,  No. 
594,  ^\^hich  states  that  the  passenger  referred  to 
is  accompanied  by  "wife  and  family"  cases  15, 
16,  17  and  18?  In  view  of  the  fact  that  you  have 
positively  asserted  that  you  were  traveling  alone 
on  that  trip,  what  have  you  to  state  relative 
to  this  documental  evidence  that  your  wife  and 
t^^'o  childreii  accompanied  you? 

A.  As  I  said,  I  was  traveling  alone,  but  after 
leaving  Hongkong,  I  made  the  acquaintance  of 
three  Chinese  actresses  who  were  on  the  steamer 
going  to  Manila.  They  had  an  engagement  there 
to  appear  for  two  months  at  a  Chinese  theatre 
in  Manila.   The  purser  of  the  ship  either  of  his 
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own  accord,  or  at  tlie  suggestion  of  these  act- 
resses, and  without  my  permission  or  knowl- 
edge, put  their  names  on  the  manifest  as  my 
wife  and  two  daughters.  They  were  in  fact  a 
mother  and  her  two  daughters,  all  actresses,  but 
I  did  not  Ivuow  anything  about  what  was  going 
on  until  after  we  arrived  at  Manila  and  I  was 
surprised  to  hear  them  tell  the  Chinese  Board 
that  I  was  their  husband  and  father.  I  did  not 
want  to  embarrass  them  by  saying  that  they 
were  nothing  to  me  and  allowed  the  deception 
to  go.  They  were  entitled  to  admission  as  act- 
resses, but  they  feared  they  might  be  held  up 
until  they  were  investigated  to  determine 
whether  they  were  bad  women  and  for  that  rea- 
son wanted  to  appear  as  my  Avif  e  and  daughters. 
They  were  admitted,  and  played  at  the  theatre 
for  two  months  in  Manila  and  then  returned 
immediately  to  China.  No  harm  was  done  to 
anyone,  and  I  did  not  feel  that  I  was  violating 
any  law  by  alloAving  them  to  tell  that  they  were 
my  wife  and  daughters.  I  saw  them  several 
times  afterAvards  at  the  theatre  where  they  were 
playing  and  told  them  that  they  might  have 
gotten  me  in  trouble  by  saying  they  were  my 
wife  and  daughters.  They  said  that  the}"  had 
missed  the  last  steamer  and  they  had  to  be  at 
the  theatre  the  next  day  after  they  were  admit- 
ted and  had  their  admission  been  delayed  they 
would  have  been  violating  their  contract.   They 


were  highly  respectable  women,  but  three 
women  traveling  ah)ne  in  the  business  they  were 
in  might  be  under  suspicion  of  being  immoral 
persons,  and  they  simply  wanted  the  protection 
of  appearing  as  my  wife  and  daughters. 
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Q.'  Did  you  know  these  women  prior  to  leav- 
ing Hongkong? 

A.  No,  never  saw  them  that  I  know  of  before 
I  saw  them  on  the  steamer  some  hours  out  from 
Hongkong. 

Q.  Was  there  any  monetary  consideration 
for  the  part  you  pla^^ed  in  their  admission  to 
the  Pliilippine  Islands  from  China? 

A.    No. 

Q.  Were  they  Chinese  women  and  of  the 
Chinese  race? 

A.    Yes. 

Q.  Bid  }'ou  make  a  statement  to  the  Chinese 
Board  at  Manila  at  the  time  of  your  examina- 
tion that  they  were  your  wife  and  daughters? 

A.  No,  Init  I  was  in  the  room  when  they  told 
that  to  the  inspectors. 

Q.  Did  you  make  any  effort  to  apprize  the 
authorities  that  they  were  imposters  and  not 
members  of  your  family? 

A.  No.  I  said  nothing,  I  did  not  want  to 
make  any  trouble  for  them. 

In  the  meantime  the  Collector  of  Customs  at 
Manila,  P.  L,  was  requested  to  furnish  all  records 
pertaining  to  the  landing  of  said  C.  Wai  Tong  at  Ma- 
nila in  1906  (Exhibit  A,  p.  59). 

In  response  the  Insular  Collector  of  Customs  at 
Manila,  under  cover  of  his  letter  of  December  2, 
1919,  forwarded  to  the  Commissioner  of  Immigra- 
tion a  cojiy  of  the  complete  record  of  the  investi- 
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gatioii  made  by  the  Board  of  Special  Inquiry  which 
landed  these  persons.    (Exhibit  C,  pp.  1  to  10.) 

While  the  witness  now  claims  that  he  did  not  an- 
swer any  questions  at  that  time  but  was  merely  a 
passive  participant  in  those  proceedings,  the  record 
shows  that  he  not  only  was  a  witness  in  behalf  of  the 
four  women  landed  as  his  wife  and  daughters,  but 
that  the  alleged  wife  and  one  Charles  Chong,  a  the- 
atrical manager,  also  testified  as  to  the  family  rela- 
tionship. 

"That,  in  the  examination  of  Chang  Wai 
Tong,  age  43,  we  find  that  he  is  coming  from 
Canton.  He  presents  a  certificate  of  residence 
No.  403,  issued  by  the  Collector  of  Internal  Rev- 
enue, District  of  Hawaii,  dated  February  14, 
1901,  to  Chang  Wai  Tong,  a  merchant,  residing 
at  Nunana  Street,  Honolulu.  He  further  pre- 
sents a  copy  of  a  record  of  naturalization,  rep- 
resenting that  one  Chang  Wai  Tong,  having 
made  application  in  due  form  to  the  Minister 
of  the  Interio]^  was  admitted  and  declared  to  be 
a  citizen  of  the  Hawaiian  Kingdom  on  Jul}^  19, 
1892.  Attached  to  said  coi)y,  there  is  a  certificate 
signed  by  the  Secretary  of  the  Territory  of  Ha- 
waii, dated  December  14,  1900,  representing  that 
the  aforesaid  cop}^  of  the  record  of  naturalization 
of  Chang  Wai  Tong  is  a  true  and  correct  copy 
of  same,  as  shown  by  the  records  of  his  office. 
Said  Chang  Wai  Tong,  states  that  he  is  the 
same  identical  Chang  Wai  Tong  mentioned  and 
described  in  the  aforesaid  documents,  and  that 
he  is  now  coming  to  Manila  for  the  purpose  of 
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assisting  in  the  management  of  the  aforesaid 
theatrical  company. 

"We  decide  that  the  said  Chang  Wai  Tong  is 
a  citizen  of  the  United  States,  and  we,  therefore, 
recommend  that  he  be  permitted  to  land. 

"15,  16,  17,  and  18.   That,  in  the  examination 
of  Chao  Ng,  female,  age  34;  Chang  Fong,  fe- 
male, age  18;  Chang  Chee,  female,  age  14,  and 
Chang  Cao,  female,  age  9,  we  find  that  they 
are  coming  from  Canton,  in  company  with  the 
aforesaid  Chang  Wai  Tong,  who  claims  them 
as  his  legitimate  wife  and  minor  children  re- 
spectively.   The}^  present  no  papers.    Said  Chao 
Ng  states  that  she  is  the  wife  of  the  said  Chang 
Wai  Tong,  and  that  she  is  an  actress  by  occupa- 
tion.   She   further   states   that   the   said   girls, 
Chang  Chee  and  Chang  Cao,  are  her  daughters, 
and  the  legitimate  minor  children  of  said  Chang 
Wai  Tong.   She  also  states  that  the  said  Chang 
Fong  is  her  stepdaughter,  and  the  legitimate 
minor  child  of  the  said  Chang  Wai  Tong,  her 
husband,  by  his  first  wife.  Said  Chan  Wai  Tong 
testifies  that  the  said  Chao  Ng  is  his  legitimate 
wife ;  that  the  said  Chang  Fong  is  his  legitimate 
daughter  by  his  first  wife,  now  deceased,  and 
that  the  said  Chang  Chee  and  Chang  Cao  are 
his  legitimate  minor  children  by  his  second  wife, 
the  aforesaid  Chao   Ng.     He   further  testifies 
that  all   of  his   family  will   take   part  in   the 
aforementioned    Chinese    theatrical    company. 
Charles  A.  Chong,  manager  of  the  "Nai  Chu 
Cuan'  theatrical  compan}^,  age  25,  No.  2  Calle 
Ugalde,  testifies  that  he  has  been  acquainted 
with  the  said  Chang  Wai  Tong  for  the  past 
twenty  rears;  that  the  said  Chang  Fono:  is  the 
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legitimate  daughter  of  the  said  Chang  Wai 
Tong  by  his  first  wife,  now  deceased,  and  that 
the  said  Chao  Ng,  who  has  been  married  to  the 
said  Chang  Wai  Tong  for  the  past  sixteen 
years,  is  the  onh^  legitimate  living  wife  of  the 
said  Chang  Wai  Tong,  and  that  the  said  girls, 
Chang  Chee  and  Chang  Cao  are  their  legitimate 
minor  children. 

' '  We  decide  that  the  said  Chao  Ng  is  the  legit- 
imate wife  of  the  said  Chang  Wai  Tong,  and 
that  the  said  girls,  Chang  Fong,  Chang  Chee, 
and  Chang  Cao,  are  their  legitimate  minor  chil- 
dren, and  that  the  said  Chang  Wai  Tong  is  a 
citizen  of  the  United  States,  and  we,  therefore, 
recommend  that  the}^  be  permitted  to  land  as 
the  legitimate  wife  and  minor  children  of  a 
citizen  of  the  United  States." 

C.  Wai  Tong  now  claims  that  he  has  been  married 
twice  first  to  Jow  Shee  Februarj^  26,  1876,  who  died 
about  a  year  later  leaving  no  children;  that  he  was 
married  to  Leong  Shee  February  17,  1880,  by  whom 
he  had  three  boys  and  one  girl,  Chang  Shee;  that 
the  daughter  is  dead  and  gives  the  names,  dates  and 
places  of  the  sons'  births  as  follows: 

Chang  Yat,  born  KS  13-11-24  (Jan.  7,  1888) 
in  China. 

Chang  Sim,  born  KS  20-8-2  (September  1, 
1894),  in  China. 

Chang  Mee,  born  KS  30-1-9  (Fc^jruary  28, 
1904),  in  China.     (Exhibit  A,  p.  19.) 

AVe  first  find  this  witness  ai^plying  for  admission 
at  Manila  with  a  women  and  three  Chinese  girls. 
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who  it  was  there  claimed  were  his  lawful  wife  and 
daiigliters.  He  is  now  attempting  to  bring  into  the 
United  States  the  appellants  herein  and  tells  alto- 
gether a  dift'erent  story  concerning  his  marriage  and 
his  family.  Tlere  we  have  positive  contradictions  in 
the  testimony  of  the  witness  in  respect  to  facts  of 
time>  l)lace  and  relationship,  concerning  which  the 
witness  can  not  be  presumed  to  be  mistaken  and 
which  ap23ear  to  have  been  deliberately,  knowingly 
and   falsely  made   with  intent  to   deceive. 

No  reasonable  or  satisfactory  explanation  has 
been  offered,  although  ample  opportunity  was  af- 
forded the  witness  to  do  so,  he  having  been  con- 
fronted with  all  of  his  previous  statements. 

In  such  a  case  as  this  we  believe  that  the  rule 
'' faUus  in  una,  falsus  in  omnihus"  should  be  ap- 
plied. 

In  the  case  of  The  Santissima  Trinidad  and  The 
St.  Ander  (7  Wheat.  283;  5  L.  ed.  454-468)  the 
United  States  Supreme  Court,  speaking  through  his 
Honor,  Justice  Story,  says: 

"It  has  been  said  that  if  witnesses  concur  in 
proof  of  a  material  fact,  they  ought  to  be  be- 
lieved in  respect  to  that  fact,  whatever  may  be 
the  other  contradictions  in  their  testimon}^ 
That  position  may  be  true  under  circumstances ; 
but  it  is  a  doctrine  which  can  be  received  only 
under  many  qualifications,  and  with  great  cau- 
tion. If  the  circumstances  respecting  which  the 
testimony  is  discordant  be  immaterial,  and  of 
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such  a  nature  that  mistakes  may  easily  exist, 
and.  be  accounted  for  in  a  manner  consistent 
with  the  utmost  good  faith  and  probability, 
there  is  much  reason  for  indulging  the  belief 
that  the  discrepancies  arise  from  the  infirmity 
of  the  human  mind,  rather  than  from  deliberate 
error.  But  where  the  j^arty  speaks  to  a  fact  in 
respect  to  which  he  cannot  be  presumed  liable 
to  mistake,  as  in  relation  to  the  country  of  his 
birth,  or  his  being  in  a  vessel  on  a  particular 
voyage,  or  living  in  a  j^articular  place,  if  the 
fact  turn  out  otherwise,  it  is  extremely  difficult 
to  exempt  him  from  the  charge  of  deliberate 
falsehood ;  and  courts  of  justice,  under  such  cir- 
cumstances, are  bound,  upon  principles  of  law, 
and  morality  and  justice,  to  apply  the  maxim 
'falsus  in  tmo,  falsus  in  omnihus\  What  ground 
of  judicial  belief  can  there  be  left,  when  the 
party  has  shown  such  gross  insensibility  to  the 
difference  between  right  and  wrong,  between 
truth  and  falsehood?  The  contradictions  in  the 
testimony  of  the  witnesses  of  the  libelants  have 
been  exposed  at  the  bar  with  great  force  and. 
accuracy;  that  they  are  so  numerous  that,  in 
ordinary  cases,  no  court  of  justice  could  venture 
to  rely  on  it  without  danger  of  being  betrayed 
into  the  grossest  errors." 

Citizenship  is  a  priceless  heritage  which  is  not  to 
be  bestowed  upon  one  seeking  to  enter  the  United 
States  for  the  first  time  without  some  competent 
and  convincing  proof  of  that  fact.  Something  more 
than  a  mere  declaration  of  citizenship  should  be 
required.  Were  the  Board  of  Special  Inquiry,  and 
the   Secretary  of  Labor  comjielled  to  accept  such 
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testimony  as  being  satisfactory  ?  Is  the  evidence  so 
positive  or  clear  as  to  carry  conviction  to  an  nn- 
prejudicecl  mind'^  Does  it  not  bear  the  earmarks  of 
susi3icion  as  to  its  truth'?  These  questions  are  best 
answered  by  the  opinion  of  this  court  in  the  case 
of  LcG  Sing  Far  vs.  United  States,  94  Fed.  834, 
wherein  the  court,  speaking  tlirougli  his  Honor, 
Hawley,  District  Judge,  pages  836  and  837,  says: 

"The  question  which  we  are  called  upon  to 
decide  is  not  whether  there  was  any  evidence 
tending  to  establish  the  fact  that  appellant  was 
born  in  the  United  States,  but  is  whether  the 
evidence  is  so  clear  and  satisfactory  upon  that 
point  as  to  authorize  this  court  to  say  that  the 
court  erred  in  refusing  her  to  land,  and  in  en- 
tering judgment  that  she  be  remanded.  From 
the  testimony  it  ai3pears  that  appellant  is  of 
Chinese  parentage.  She  has  been  in  China,  with 
her  mother,  for  17  years.  In  such  a  case  it  can- 
not be  said  that  any  presumption  arises  that  she 
was  born  in  the  United  States.  It,  therefore, 
devolves  upon  her  to  prove  to  the  satisfaction 
of  the  court  that  she  was  born  in  this  country. 
It  does  not  necessarily  follow  that,  because  four 
witnesses  have  testified  positively  that  she  Vv^as 
born  in  San  Francisco,  there  being  no  witness 
to  the  contrary,  their  statements  upon  this  ques- 
tion must  be  accepted  as  true.  If  such  a  rule 
were  adopted  and  followed,  there  would  be  no 
more  Chinese  remanded  in  such  cases.  It  is  safe 
to  say  that  the  United  States  is  powerless  to 
make  any  proof  in  any  case  as  to  the  place  of 
birth  of  Chinese  children.  In  the  very  nature 
of  the  case  it  would,  as  a  general  rule,  be  im- 
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possible  to  do  so.  The  only  protection  to  the 
government,  in  the  enforcement  of  the  exclusion 
act  in  this  character  of  cases,  lies  in  the  cross- 
examination  of  each  witness,  on  behalf  of  the 
petitioner,  whereb}^  the  'crucial  test'  of  his  cred- 
ibility may  be  applied.  It  may  or  may  not  al- 
ways be  successful;  but  it  has  often  been  said 
to  be  one  of  the  most  efficacious  tests  which  the 
law  has  devised  for  the  discovery  of  truth. 

"If,  from  the  whole  testimony,  the  court  is 
not  satisfied  that  the  witnesses  have  told  the 
truth,  it  has  the  right  to  exclude  their  testi- 
mony, and  remand  the  petitioner,  because  the 
evidence  offered  is  insufficient  to  convince  the 
mind  of  the  court  that  the  petitioner  is  entitled 
to  land  in  the  United  States." 

In  Qiiock  Ting  vs.  U.  S.,  140  U.  S.  417,  420,  11 
Sup.  Ct.  733,  851,  the  court  said : 

"Undoubtedly,  as  a  general  rule,  positive  tes- 
timony as  to  a  i^articular  fact,  uncontradicted 
by  any  one,  should  control  the  decision  of  the 
court ;  but  that  rule  admits  of  many  exceptions. 
There  may  be  such  an  inherent  improbability 
in  the  statements  of  a  witness  as  to  induce  the 
court  or  jury  to  disregard  his  evidence,  Gxen 
in  the  absence  of  any  direct  conflicting  testi- 
mony. Pie  may  be  contradicted  b}^  the  facts  he 
states  as  completely  as  by  direct  adverse  testi- 
mou}^;  and  there  may  be  so  many  omissions  in 
his  account  of  particular  transactions,  or  of  his 
own  conduct,  as  to  discredit  his  whole  story. 
His  manner,  too,  of  testifying  may  give  rise  to 
doubts  of  his  sincerity,  and  create  the  impres- 
sion that  he  is  2ivin<2:  a  wrono:  color iuQ-  to  ma- 
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aterial  facts.  All  these  things  may  properly  be 
considered  in  determining  the  weight  which 
should  be  gi^'en  to  his  statements,  althongli 
there  be  no  adverse  verbal  testimony  adduced." 

It  is  urged  by  counsel  for  petitioner  that  the  in- 
troduction of  the  report  of  the  Board  of  Special 
Inquiry  at  the  hearing  at  Manila,  P.  I.,  renders  the 
hearings  herein  unfair  and  the  competency  of  this 
unauthenticated  copy  of  said  record  is  also  ques- 
tioned. 

We  believe  that  it  is  now  well  settled  by  the  de- 
cisions of  this  Court  and  those  of  other  circuits  as 
well  as  those  of  the  United  States  Supreme  Court 
that  hearings  before  the  Immigration  officials  are 
not  governed  by  the  strict  rules  of  evidence  that 
pertain  to  judicial  i)roceedings. 

Healy  v.  Backus,  221  Fed.  358  (C.  C.  A.  9)  ; 
Clioij  Gum  V.  Backus,  223  Fed.  487   (C.  C. 
A.  9). 

In  the  latter  case  the  Court,  speaking  through  his 
Honor  Wolverton,  District  Judge,  says: 

"This  kind  of  testimony,  while  not  ordinarily 
competent  for  judicial  inquiry  in  the  sense  of  a 
trial  in  a  court  of  justice,  has  nevertheless  been 
resorted  to  before  executive  officers  and  boards 
of  immigration  inspectors  for  determining  the 
right  of  aliens  to  remain  in  this  country,  and 
yet  the  aliens  have  been  refused  their  liberty 
upon  habeas  corpus,  where  the  inquiry  ap- 
peared to  be  fair  and  impartial,  and  where  the 
inunigration    officials    had    been    guilty    of   no 
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abuse  of  discretion  reposed  in  them.  Such  a 
case  was  Healy  v.  Backus,  Commissioner  of  Im- 
migration, 221  Fed.  358,  recentl}^  decided  by  this 
Court.  In  that  case  many  affidavits  were  taken 
and  admitted,  both  for  and  against  the  pe- 
titioner, and  a  very  wide  range  of  inquiry  was 
indulged  in  by  which  information  was  gathered 
by  means  of  letters  and  reports,  and  yet  the 
Court  was  of  the  view  that  the  inquiry  was 
fairly  conducted  toward  the  aliens  whom  Healy 
represented,  and  without  abuse  of  discretion 
on  the  part  of  the  immigration  officers,  and  con- 
sequently refused  to  liberate  them  upon  habeas 
corpus ;  there  being  pertinent  testimony  adduced 
from  which  the  finding  made  could  be  reason- 
ably inferred.  To  the  same  purpose  are  also 
the  recently  decided  cases  of  White  v.  Gregor}^, 
213  Fed.  768,  130  C.  C.  A.  282,  in  this  court,  and 
United  States  v.  Uhl,  215  Fed.  573,  131  C.  C.  A. 
641,  in  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit." 

In  the  more  recent  case  of  Morrcll  v.  Baker,  270 
Fed.  577,  decided  in  the  Second  Circuit,  in  a  Per 
Curiam  decision,  the  Court  held  as  follows: 

"Per  Cueiam.  Hearings  before  administra- 
tive bodies,  like  the  immigration  authorities, 
are  not  subject  to  the  rules  governing  judicial 
proceedings.  The  alien  must  be  given  a  fair 
hearing,  but  the  hearing  may  be  sununary. 
Hearsay  evidence  is  admissible,  and  the  findings 
of  fact  by  the  commissioners  conclusive,  if  there 
is  anv  evidence  to  support  them.  In  re  Diamond 
(C.  C.  A.),  266  Fed.  34;  In  re  Rakies  (C.  C.  A.), 
266  Fed.  646. 
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"In  this  case  the  alien  had  a  fair  trial,  and 
there  was  evidence  to  snpport  the  finding  that 
he  had  imported  a  woman  for  immoral  pur- 
poses, and,  that  finding  being  binding  upon  us, 
the  appeal  is  dismissed." 

And  again  in  the  case  of  Sihray  v.  United  States, 
227  Fed.  1,  7,  decided  by  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit,  the  Court,  says: 

"The  act  of  1907  contemplates  a  summary 
investigation,  and  not  a  judicial  trial,  and  while 
an  alien's  right  to  be  heard  must  be  respected, 
and  the  discretion  of  the  officials  must  not  be 
abused,  the  formalities  of  procedure  and  the 
rules  governing  the  admissibility  of  evidence 
have  been  much  relaxed.  U.  S.  v.  Uhl  (C.  C. 
A.,  2d  Cir.),  215  Fed.  573,  131  C.  C.  A.  641; 
Choy  Gum  v.  Backus  (C.  C.  A.,  9th  Cir.),  223 
Fed.  492,— C.  C.  A.—.  We  do  not  find  any- 
thing fatall}^  erroneous  in  the  present  record. 
The  alien  had  counsel  from  the  beginning,  and 
had  the  opportunity  to  call  such  witnesses  as 
he  wished  or  was  able  to  produce." 

In  the  case  of  Tang  Tun  v.  Edsell,  223  U.  S.  673; 
56  L.  ed.  606,  it  was  there  held  that  the  report  of 
the  examining  inspector,  who  inspected  various 
records  relating  to  the  applicant  for  admission,  was 
competent  and  admissible  unless  it  was  shown  that 
said  report  was  false  or  made  to  deceive  the  Secre- 
tary.   In  this  case  the  Court  says: 

"And  it  will  be  observed  that  it  is  not  shown 
that  the  statements  of  the  inspector,  of  which 
complaint  is  made,  were   false,   or  that  there 
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was    any    attempt    to    deceive    the    Secretary. 
*     *     *  j> 

''Complaint  is  also  made  of  the  action  of  the 
inspector  in  forwarding  to  the  Secretary  the 
papers  in  the  cases  of  other  Chinese  persons 
who  arrived  on  the  steamer  'Tacoma'  with 
Tang  Tnn  on  April  10,  1897,  some  of  whom  had 
identification  papers  similar  to  those  of  Tang 
Tun,  with  the  indorsement  of  the  collector,  pur- 
porting to  show  their  admission,  in  conflict 
with  the  office  records.  The  inspector  called 
attention  to  the  fact  that,  in  certain  cases,  after 
inquiry  before  the  United  States  Commissioner, 
and  despite  the  possession  of  such  identification 
papers,  deportation  had  been  ordered,  and  also 
that  it  appeared  that  all  the  applicants  de- 
scribed in  the  papers  forwarded  to  the  Secre- 
tary had  been  held  in  British  Columbia  pend- 
ing decision.  The  contents  of  these  papers  are 
not  printed  in  the  transcript  of  record,  but  we 
must  assume  from  the  description  that  they 
were  from  the  official  files.  Of  these  the  Secre- 
tary might  at  all  times  take  cognizance,  and  it 
would  be  extraordinary  indeed  to  impute  bad 
faith  or  improper  conduct  to  the  executive  of- 
ficers because  they  examined  the  records  or  ac- 
quainted themselves  with  former  official  action." 

' '  The  record  fails  to  show  that  their  authority 
was  not  fairly  exercised,  that  is,  consistently 
with  the  fundamental  principles  of  justice  em- 
braced within  the  conception  of  due  process  of 
law.  And,  this  being  so,  the  merits  of  the  case 
were  not  open  to  judicial  examination." 

"As  the  District  Court  took  jurisdiction  and 
then  proceeded  to  determine  the  merits,  sus- 
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taining  Tang  Tun's  claim  of  citizenship,  the 
respondent  was  entitled  to  carry  the  entire  case 
to  the  Circuit  Court  of  Aj^peals.  United 
States  V.  Jahn,  155  U.  S.  109,  39  L.  ed.  87,  15 
Sup.  Ct.  Rep.  39;  Spreckels  Sugar  Ref.  Co.  v. 
McClain,  192  U.  S.  397,  407,  48  L.  ed.  496,  499, 
24  Sup  Ct.  Rep.  376 ;  United  States  v.  Ju  Toy, 
198  U.  S.  253,  259.  49  L.  ed.  1040,  1042,  25  Sup. 
Ct.  Rep.  644.  And  the  judgment  of  that  court, 
reversing  the  decision  of  the  District  Court,  and 
directing  the  dismissal  of  the  proceedings,  was 
right. 

"Judgment  affirmed." 

There  are  other  discrepancies  and  contradictions 
in  the  records  which  are  pointed  out  in  the  mem- 
orandum of  the  Acting  Secretary  heretofore  re- 
ferred to. 

It  does  not  necessarily  follow  that  because  the  cit- 
izenship of  the  alleged  father  C.  Wai  Tong  is  con- 
ceded, that  the  appellants  herein  are  also  citizens 
of  the  United  States  and  therefore  entitled  to  ad- 
mission as  such. 

The  record  shows  that  the  alleged  father  was  born 
in  China,  November  20,  1857  (Exhibit  A,  p.  20), 
and  that  Chang  Yet  and  Chang  Sim  were  also  born 
in  China  in  KS  13-11-24  (January  7,  1888)  and 
KS  20-8-2  (September  1,  1894),  respectively  (Ex- 
hibit A,  p.  19). 

It  farther  appears  from  the  records  that  C.  AYai 
Tong  became  a  citizen  of  the  Hawaiian  Kingdom 
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by  naturalization  July  19,  1892  (Exhibit  C,  pp.  11 
and  14). 

The  annexation  of  Hawaii  was  followed  by  the 
enactment  of  the  law  of  April  30,  1900  (31  Stat.  L. 
141 ;  Comp.  Stat.  1918,  Section  3647)  Section  4  of 
which  Act  provides  as  follows :  .    ^  ^    / 

' '  All^i^liildien  liuielofona  burn   ur  IiuruMfiOi^ 
i^<^  public  of  Hawaii  on  August  12,  1898,  are  here- 
by declared  to  be  citizens  of  the  United  States 
and  citizens  of  the  Territory  of  Hawaii." 

Section  1993  of  the  Revised  Statutes  (Comp. 
Stat.  1918,  Section  3947)  provides  as  follows: 

"Al  children  heretofore  born  or  hereafter 
born  out  of  the  limits  and  jurisdiction  of  the 
United  States,  whose  fathers  were  or  may  be 
at  the  time  of  their  birth  citizens  thereof,  are 
declared  to  be  citizens  of  the  United  States." 

It  will  be  observed  that  neither  of  the  appellants 
herein  come  within  the  provisions  of  either  of  the 
above  quoted  Acts. 

The  alleged  father  G.  Wai  Tong  did  not  become  a 
citizen  of  the  United  States  until  after  the  passage 
of  the  Act  of  April  30,  1900,  and  was  not  therefore 
a  citizen  of  the  United  States  at  the  time  of  the 
birth  of  either  of  the  appellants  herein,  or,  in  other 
words,  until  Chang  Yet,  who  was  born  in  1888, 
was  twelve  years  of  age  and  Chang  Sim,  who  was 
born  in  1894,  was  six  years  old. 

This  fact  alone  fully  justifies  the  action  of  the 
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Acting  Secretary  in  dismissing  the  appeal  in  these 
cases. 

But  because  of  the  character  of  the  evidence  and 
the  contradictions  and  discrepancies  therein,  the 
Board  of  Special  Inquiry  and  the  Secretary  of 
Labor  were  called  upon  to  exercise  a  discretion  in 
the  determination  of  the  matter  before  them.  In 
the  exercise  of  this  discretion  they  could  have  de- 
cided either  in  favor  of  or  against  the  applicants, 
and  there  being  some  evidence  in  support  of  that 
decision,  their  reasons  for  so  doing  would  not  be 
subject  to  judicial  review  by  the  Court. 

Abuse  Justifying  Interference. 

"The  'abuse  of  discretion',  to  justify  inter- 
ference with  the  exercise  of  discretionary 
power,  implies  not  merely  error  of  judgment, 
but  perversit}^  of  will,  passion,  prejudice,  par- 
tiality or  moral  delinquency.  29  Ind.  A.  395; 
62  N.  E.  107-111."    1  C.  J.,  372. 

"The  exercise  of  an  honest  judgment,  how- 
ever erroneous  it  may  appear  to  be,  is  not  an 
abuse  of  discretion.  Abuse  of  discretion  and 
especially  gross  and  palpable  abuse  of  dis- 
cretion, which  are  terms  ordinarily  employed  to 
justify  an  interference  with  the  exercise  of  dis- 
cretionary power,  imi)lies  not  merely  error  of 
judgment,  but  perversity  of  will,  passion,  prej- 
udice, partiality  or  moral  delinquency.  29  N.  Y. 
418,  431."    1  C.  J.,  372. 

"Difference  in  judicial  opinion  is  not  syn- 
onymous with  abuse  of  judicial  discretion.  62 
N."  J.  L.  380,  383."    1  C.  J.,  372. 
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This  Court,  speaking  through  his  Honor,  Morrow, 
C.  J.,  in  White  v.  Gregory,  213  Fed.  768-770,  says: 

'*In  reaching  this  conclusion  the  officers  gave 
the  aliens  the  hearing  provided  by  the  statute. 
This  is  as  far  as  the  Court  can  go  in  examining 
such  proceedings.  It  will  not  inquire  into  the 
sufficiency  of  probative  facts,  or  consider  the 
reasons  for  the  conclusions  reached  by  the 
officers." 

In  the  recent  case  of  Jeung  Bock  Hong  and  Jeung 
Bock  Ning  v.  White,  258  Fed.  23,  the  Court,  speak- 
ing through  his  Honor,  Morrow,  C.  J.,  said : 

"The  discrepancies  in  the  testimony  appear 
to  be  unimportant  but  if  taking  them  altogether 
the  executive  officers  of  the  Department  found 
that  the  evidence  in  support  of  the  petitioner's 
right  to  land  and  enter  the  United  States  was 
so  impaired  as  to  render  it  unsatisfactory,  the 
Court  is  not  authorized  to  reverse  that  con- 
clusion. ' ' 

"We  canot  say  that  the  proceedings  were 
manifestly  unfair  or  that  the  actions  of  the 
executive  officers  were  such  as  to  prevent  a  fair 
investigation  or  that  there  was  a  manifest  abuse 
of  the  discretion  committed  to  them  by  the 
statute.  In  such  cases,  the  order  of  the  execu- 
tive officers  within  the  authority  of  the  statute 
is  final." 

In  Low  Wah  Suey  v.  Backus,  225  U.  S.  460  (56  L. 
ed.  1167),  the  Court,  speaking  through  Mr.  Justice 
Day,  says: 
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^'A  series  of  decisions  in  this  Court  has 
settled  that  such  hearings  before  executive  of- 
ficers may  be  made  conchisive  when  fairly  con- 
ducted. In  order  to  successfulUj  attack  by 
judicial  proceedings  the  conclusions  and  orders 
made  upon  such  hearings,  IT  MUST  BE 
SHOWN  THAT  THE  PROCEEDINGS 
WERE  MANIFESTLY  UNFAIR,  THAT 
THE  ACTION  OF  THE  EXECUTIVE  OF- 
FICERS WAS  SUCH  AS  TO  PREVENT  A 
FAIR  INVESTIGATION,  OR  THAT 
THERE  WAS  A  MANIFEST  ABUSE  OF 
THE  DISCRETION  COMMITTED  TO 
THEM  BY  THE  STATUTE.  In  other  cases 
the  order  of  the  executive  officers  within  the 
authority  of  the  statute  is  final.  U.  S.  v.  Ju 
Toy,  198  U.  S.  253,  49  L.  ed.  1040,  225  Sup.  Ct. 
Rep.  644;  Chin  Yow  v.  U.  S.,  208  U.  S.,  8 
L.  ed.  369,  28  Sup.  Ct." 

We  confidently  urge  and  believe  that  the  judg- 
ment of  the  lower  court  in  this  case  should  be 
affirmed. 

Respectfully  submitted, 

JOHN  T.  WILLIAMS, 

United  States  Attorney, 

BEN  F.  GEIS, 
Assistant  United  States  Attorney, 
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These  cases  were  tried  before  the  immigration 
authorities  at  the  port  of  admission,  the  Secretary 
of  Labor  at  Washington,  and  the  District  Court 
upon  the  theory  that  if  the  relationship  were  con- 
ceded to  exist  the  citizenship  or  right  of  admission 
of  these  appellants  to  join  their  citizen  father  would 
follow  as  a  natural  consequence.  However,  upon 
pages  25  and  26  of  appellee's  reply  brief  the  con- 
tention is  advanced  that  this  was  an  erroneous  con- 
clusion, and  notwithstanding  the  citizenship  of  the 
father,  it  did  not  necessarily  follow  that  his  two 
sons  were  citizens  or  otherwise  entitled  to  admis- 
sion into  the  country  to  join  their  father.     As  this 


injected  a  new  element  into  the  case  upon  which 
these  appellants  had  not  been  heard,  our  argument 
before  the  court  was  addressed  solely  upon  that 
point,  and  in  pursuance  with  the  premission  given 
the  following  brief  is  submitted  thereon. 

The  political  status  of  Chang  Wai  Tong,  or  C. 
Wai  Tong,  the  father  of  these  appellants,  is  that 
he  was  born  in  China,  was  a  citizen  thereof  and 
remained  such  until  he  became  a  naturalized  sub- 
ject of  the  Hawaiian  Kingdom  upon  July  19,  1892! 
(Exhibit  ''C",  pp.  11  and  14).  Upon  the  over- 
throw of  the  Hawaiian  Kingdom  and  the  establish- 
ment of  the  republic  he  became  a  citizen  of  the  Re- 
public of  Hawaii,  and  by  virtue  of  the  annexation 
of  Hawaii  under  the  act  of  April  30,  1900  (31 
Stat.  L.  141,  Sec.  4),  he  became,  and  ever  since  has 
remained  a  citizen  of  the  United  States. 

At  the  time  of  Chang  Wai  Tong's  marriage  both 
he  and  his  wife  were  subjects  of  the  Chinese  Em- 
pire, and  his  wife  has  ever  since,  and  does  now, 
reside  in  China.  Upon  the  birth  of  his  first  child, 
the  appellant  Chang  Yet,  both  Chang  Wai  Tong 
and  his  wife  were  citizens  of  China,  and  the  child 
having  been  born  in  China,  he  was  undoubtedly  a 
Chinese  subject  at  his  birth.  The  subsequent  natur- 
alization of  the  father  made  the  father  a  subject  of 
the  Hawaiian  Kingdom.  It  is  also  contended  that 
this  naturalization  also  made  his  wife  a  citizen  of 
the  Kingdom  of  Hawaii,  even  though  she  was  re- 
siding in  China;  hence,  when  the  appellant  Chang 


Sim,  the  second  son,  was  born  in  China  his  father 
was  alreadj^  a  naturalized  subject  of  the  Kingdom 
of  Hawaii,  and  his  mother,  by  virtue  of  that  natural- 
ization, was  herself  a  citizen  of  the  Kingdom  of 
Hawaii;  therefore,  it  is  contended  that  at  the  time 
of  Chang  Sim's  birth,  as  both  of  his  parents  were 
citizens  of  the  Kingdom  of  Hawaii,  that  he  takes 
the  political  status  of  his  parents  at  the  time  of 
his  birth,  and  hence  became  at  birth  a  citizen  of  the 
Kingdom  of  Hawaii. 

As  to  the  elder  son,  appellant  Chang  Yet,  it  is 
contended  that  the  change  of  allegiance  of  his  father 
and  mother  from  the  Chinese  Empire  to  the  King- 
dom of  Hawaii  during  his  infancy  likewise  changed 
his  political  status  from  that  of  a  subject  of  China 
to  a  subject  of  the  Hawaiian  Kingdom.  It  is  fur- 
ther contended  that  the  political  allegiance  of  this 
entire  family  changed  from  the  Kingdom  to  the 
Republic  of  Hawaii  upon  the  change  of  govern- 
ments in  that  country.  According  to  the  terms  of 
the  annexation  of  the  Hawaiian  Islands  as  part  and 
parcel  of  the  United  States,  Congress  provided  in 
Section  4  of  the  said  act  as  follows : 

"All  persons  who  were  citizens  of  the  Repub- 
lic of  Hawaii  on  August  12,  1898,  are  hereby 
declared  to  be  citizens  of  the  Territory  of 
Hawaii." 

Tlie  attention  of  the  court  is  directed  to  the  fact 
that  this  Section  4  contains  no  limitation  as  to  race, 
age,  or  place  of  residence,  but  j^rovides  that  all 
persons    who    were    citizens    of    the    Republic    of 


Hawaii  on  August  12,  1898,  are  hereby  declared 
to  be  citizens  of  the  United  States.  At  that  time 
the  appellant  Chang  Yet  was  a  little  over  ten  years 
of  age,  and  Chang  Sim  was  a  little  under  four 
years  of  age,  and  it  is  contended  that  the  absorption 
into  the  citizenship  of  the  United  States  of  all  the 
then  citizens  of  the  Republic  of  Hawaii  made  Chang 
Wai  Tong,  his  three  minor  children  and  their 
mother  citizens  of  the  United  States. 

On  or  about  August  13,  1907,  Chang  Wai  Tong 
appeared  before  the  United  States  Consular  repre- 
sentative at  Hong  Kong  and  there  registered  as  an 
American  citizen,  and  registered  his  wife,  Leong 
Shee,  and  his  three  minor  children,  Chang  Yet, 
then  20  years  of  age,  Chang  Sim,  then  14  years  of 
age,  and  Chang  Mee,  then  4  years  of  age,  as  citi- 
zens of  the  United  States  (see  Exhibit  "C",  page 
12).  The  two  elder  children  are  these  two  appel- 
lants. 

That  persons  of  the  Chinese  race  who  were  citi- 
zens of  the  Republic  of  Hawaii  thereafter  and 
upon  the  annexation  of  the  Hawaiian  Islands  by 
the  United  States  of  America,  became  as  a  result 
thereof  citizens  of  the  United  States,  has  been  vari- 
ously upheld;  see  "Opinions  of  Attorneys  General", 
Volume  23,  page  345,  and  also  page  352,  wherein 
this  is  upheld  by  the  then  Attorney  General,  John 
W.  Griggs;  also  see  from  the  same  volume,  pages 
509  and  511,  where  the  same  position  is  upheld  by 
the  then  Attorney  General,  Philander  C.  Knox.  The 
leading  case  upon  this  pmnt  is  that  decided  in  the 


United  States  District  Court  of  Hawaii  on  August 
13,  1901,  reported  in  Estee's  Reports,  U.  S.  Dis- 
trict Court  of  Hawaii,  Volume  1,  page  118,  in  U.  S. 
V.  Ching  Tai  Sai  and  U.  S.  v.  Cliing  Tai  Sun,  where- 
in the  learned  district  judge,  Morris  M.  Estee,  held 
in  favor  of  their  American  citizenship. 

By  reference  to  the  Civil  Laws  of  Hawaii,  pub- 
lished in  1897,  which  is  not  a  separate  enactment, 
but  is  a  compilation  of  the  then  existing  laws,  in- 
cluding the  Constitution  of  the  Republic  of  Hawaii, 
we  find  the  following  provisions  which  are  important 
to  this  case.  On  page  6  is  contained  Article  17  of 
the  Constitution  on  citizenship.  Section  1  being  as 
follows : 

"All  persons  born  or  naturalized  in  the  Ha- 
waiian Islands,  and  subject  to  the  jurisdiction 
of  the  republic  are  citizens  thereof." 

Judge  Estee,  in  his  decision  in  the  cases  men- 
tioned above,  states  with  respect  to  this  section  of 
the  Constitution  as  follows : 

"In  arriving  at  an  interpretation  of  the  above 
section  of  the  Constitution  of  the  Republic  of 
Hawaii  we  are  aided  by  the  construction  given 
to  the  Constitution  of  the  United  States  which 
has  a  provision  in  almost  the  exact  terms  of 
that  of  the  Constitution  of  Hawaii,  namely — the 
Fourteenth  Amendment.     *     *     *" 

By  reference  to  page  447  of  the  Civil  Laws  of 
Hawaii  we  find  Sections  1109  and  1110,  which  have 
a  material  bearing  upon  the  point  here  involved.  The 
sections  follow: 
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*'1109.  The  common  law  of  England,  as  as- 
certained by  English  and  American  decisions, 
is  hereby  declared  to  be  the  common  law  of 
the  Hawaiian  Islands  in  all  cases,  except  as 
otherwise  expressly  provided  by  the  Hawaiian 
Constitution  or  laws,  or  fixed  by  Hawaiian  judi- 
cial precedent,  or  established  by  Hawaiian  na- 
tional usage,  provided,  however  that  no  person 
shall  be  subject  to  criminal  proceedings  except 
as  provided  by  the  Hawaiian  laws. 

"1110.  The  several  Courts  of  Record  shall 
have  power  to  decide  for  themselves  the  consti- 
tutionality and  binding  effect  of  any  law,  ordi- 
nance, order  or  decree,  enacted  or  put  forth 
by  the  President,  the  Legislature,  the  Cabinet, 
or  any  executive  board  or  bureau  of  the  Govern- 
ment. The  Suiireme  Court  shall  have  the  power 
to  declare  null  and  void  any  such  law,  ordi- 
nance, order  or  decree  as  may,  upon  mature 
deliberation,  appear  to  it  to  be  contrary  to 
the  Constitution,  or  opposed  to  the  law  of  Na- 
tions, or  any  existing  treaty  with  a  foreign 
power;  provided,  that  such  decision  shall  be 
rendered  in  open  court  after  the  parties  inter- 
ested shall  have  had  an  opportunity  to  be  heard 
thereon. ' ' 

It  will  be  noted  that  under  the  first  section  the 
common  law  of  England  as  ascertained  by  English 
and  American  decisions  is  declared  to  be  the  com- 
mon law  of  the  Hawaiian  Islands,  and  further,  in 
the  second  section  that  the  Supreme  Court  of  the 
Hawaiian  Islands  shall  have  power  to  declare  null 
and  void  any  such  law,  ordinance  order  or  decree 
as  might  be  contrary  to  the  Constitution,  ''or  op- 
posed to  the  laiv  of  Nations". 


It  is  the  Government's  contention  in  these  cases 

that  there  is  no  equivalent  in  the  Hawaiian  laws 

to  Section  1993  of  our  Revised  Statutes,  which  is 

as  follows: 

''AH  children  heretofore  born  or  hereafter 
born  out  of  the  limits  and  jurisdiction  of  the 
United  States,  whose  fathers  were  or  may  be 
at  the  time  of  their  birth  citizens  thereof,  are 
declared  to  be  citizens  of  the  United  States; 
but  the  rights  of  citizenship  shall  not  descend  to 
children  whose  fathers  never  resided  in  the 
United  States", 

and  that  hence  these  appellants  are  not  citizens  of 
the  United  States,  We  call  attention  to  the  fact  that 
Section  1993  of  the  Revised  Statutes  was  but  a  re- 
vision of  the  earlier  law  upon  that  subject,  and  refer 
to  the  act  of  Congress  of  March  26,  1790,  ch.  3  (1 
Stat.  L.  103),  the  third  subdivision  having  to  do 
with  the  foreign  born  children  of  American  citi- 
zens, wherein  it  is  legislated  as  follows : 

' '  The  children  of  citizens  of  the  United  States 
that  may  be  born  beyond  sea,  or  out  of  the  limits 
of  the  United  States,  shall  be  considered  as 
natural-born  citizens;  provided  that  the  right 
of  citizenship  shall  not  descend  to  persons  whose 
fathers  have  never  been  resident  in  the  United 
States." 

Five  years  later  by  the  act  of  January  29,  1795, 
ch.  20  (1  Stat.  L.  414),  this  was  amended  as  fol- 
lows: 

"The  children  of  citizens  of  the  United  States 
that  may  be  born  out  of  the  limits  and  jurisdic- 
tion of  the  United  States,  shall  be  considered  as 
natural-born  citizens;  provided,  that  the  right 
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of  citizenship  shall  not  descend  to  persons  whose 
fathers  have  never  been  resident  in  the  United 
States ' ', 

and  Congress  again,  seven  years  later,  by  the  act  of 
April  14,  1802,  ch.  28  (2  Stat.  L.  155),  Section  4, 
legislated  as  follows: 

'^The  children  of  persons  duly  naturalized 
under  any  oi  the  laws  of  the  United  States,  or 
who,  previous  to  the  passing  of  any  law  on  that 
subject  by  the  government  of  the  United  States, 
may  have  become  citizens  of  any  one  of  the  said 
states  under  the  laws  thereof,  being  under  the  age 
of  twenty-one  years  at  the  time  of  their  parents 
being  so  naturalized  or  admitted  to  the  rights 
of  citizenship,  shall,  if  dwelling  in  the  United 
States,  be  considered  as  citizens  of  the  United 
States;  and  the  children  of  persons  V\^ho  now 
are,  or  have  been  citizens  of  the  United  States 
shall,  though  born  out  of  the  limits  and  juris- 
diction of  the  United  States,  be  considered  as 
citizens  of  the  United  States ;  provided,  that  the 
right  of  citizenship  shall  not  descend  to  per- 
sons whose  fathers  have  never  resided  witliin 
the  United  States." 

Appellants  contend  that  the  principle  of  law  set 
forth  in  the  enactments  of  1790,  1795,  1802,  and  the 
Revised  Statutes  of  1855,  was  but  the  placin^i:  and 
continuing  upon  our  statute  books  of  a  well  and 
clearly  defined  principle  of  the  common  law  as  the 
same  had  developed  and  been  changed  u.p  to  the 
time  of  the  establishing  of  our  country,  and  also 
the  law  of  Nations,  tliat  a  minor  child  shall  take 
the  citizenship  of  its  fath(n%  which  doctrine  also, 
of  course,  applied  to  the  wife,  whose  political  status 
is  always  regarded  as  that  of  her  husband. 


The  development  of  the  ruling  law  of  England 
upon  this  subject  is  thusly  set  forth  in  Blaclx stone, 
Book  1.  page  373,  Section  505-6,  British  Subjects 
Born  Abroad,  from  which  I  quote  as  follows : 

u*  *  *  rp^  encourage,  also,  foreign  com- 
merce, it  was  enacted  by  statute  25  Edw.  Ill, 
St.  2  (British  Subject,  1350),  that  all  children, 
born  abroad,  provided  Ijotli  their  parents  were 
at  the  time  of  the  birth  in  allegiance  to  the 
king,  and  the  mother  had  passed  the  seas  by  her 
husband's  consent,  might  inherit  as  if  born  in 
England:  and  accordingly  it  hath  been  so  ad- 
judged in  behalf  of  merchants.  But  by  several 
more  modern  statutes  these  restrictions  are  still 
further  taken  off:  so  that  all  children  born  out 
of  the  king's  ligeance,  whose  fathers  (or  grand- 
fathers by  the  father's  side)  were  natural-born 
subjects,  are  now  deemed  to  be  natural-born 
subjects  themselves,  to  all  intents  and  purposes; 
unless  their  said  ancestors  were  attainted,  or 
banished  beyond  sea,  for  high  treason;  or  were 
at  birth  of  such  children  in  the  service  of  a 
prince  at  enmity  with  Great  Britain.     *     *     *" 

The  English  law  upon  the  question  is  most  ably 

expounded  by  ^Ir.  Justice  Gray  in  the  case  of  TJ.  S. 

V.  Wong  Kim  Ark  (169  U.  S.  619;  18  Sup.  Ct.  456), 

where,  on  page  465  of  the  Supreme  Court  edition,  it 

is  held  as  follows : 

''It  has  been  pertinently  observed  that,  if 
the  statute  of  Edward  III,  had  only  been 
declaratory  of  the  common  law,  the  subsequent 
Icpislation  on  the  subject  would'  have  been 
wholly  unnecessarv.  Cockb.  Nat.  9.  Bv  the 
statute  of  29  Car.  11  (1677)  c.  6,  1,  entitled  'An 
act  for  the  naturalization  of  children  of  his 
majestv's  subjects  born  in  foreis^n  countries 
during  the  late  troubles,'  all  persons  who  at 
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any  time  between  June  14,  1641,  and  March 
24,  1660,  'were  born  out  of  his  majesty's  do- 
minions, and  whose  fathers  or  mothers  were 
natural-born  subjects  of  this  reahii,'  were  de- 
clared to  be  natural-born  subjects.  By  the 
statute  of  7  Anne  (1708)  c.  5,  3,  'the  children  of 
all  natural-born  subjects,  born  out  of  the 
ligeance  of  her  majesty,  her  heirs  and  succes- 
sors,'— explained  by  the  statute  of  4  Geo.  II 
(1731)  e.  21,  to  mean  all  children  born  out  of  the 
ligeance  of  the  crown  of  England, '  whose  fathers 
were  or  shall  be  natural-born  subjects  of  the 
crown  of  England,  or  of  Great  Britain,  at  the 
time  of  the  birth  of  such  children  respectively,' 
'shall  be  deemed,  adjudged  and  taken  to  be 
natural-born  subjects  of  this  kingdom,  to  all 
intents,  constructions  and  purposes  whatsoever.' 
The  statute  was  limited  to  foreign-born  children 
of  natural-born  subjects;  and  was  extended  bv 
statute  of  13  Geo.  Ill  (1773)  c.  21,  to  foreign- 
born  grandchildren  of  natural-born  subjects,  but 
not  to  the  issue  of  such  grandchildren;  or,  as 
put  by  Mr.  Dicey,  'British  nationality  does  not 
pass  by  descent  or  inheritance  beyond  the  second 
generation. '  See  De  Geer  v.  Stone,  above  cited ; 
Dicey,  Confl.  Laws,  742." 

Mr.  Justice  Gray  begins  the  preceding  paragraph 

as  follows: 

"It  has  sometimes  been  suggested  that  this 
general  provision  of  the  statute  of  25  Edw.  Ill 
was  declaratory  of  the  common  law.  See  Bacon, 
arguendo,  in  Calvin's  Case,  2  How.  St.  Tr.  585; 
Westlake  and  Pollock,  arguendo,  in  De  Geer 
V.  Stone,  22  Ch.  Div.  243,  247 ;  2  Kent,  Comm. 
50,  53;  Lynch  v.  Clarke,  1  Sandf.  Ch.  583,  659. 
660;  Ludlam  v.  Ludlam,  26  N.  Y.  356.   *    *    *" 

Thus  showing  that  there  is  worthy  and  weighty 
suggestion  that  even  in  the  ancient  common  law 
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there  was  reason  to  believe  that  in  the  time  of 
Edward  III  it  was  recognized  as  a  principle  that 
the  foreign-born  child  of  a  citizen  took  his  father's 
political  status.  Certainly  there  can  be  no  ques- 
tioning the  fact  that  it  was  a  clearly  and  well  defined 
principle  of  the  English  common  law  as  the  same 
had  been  interpreted  by  the  decisions  of  English  and 
American  courts,  and  as  the  laws  themselves  had 
progressed  up  to  the  time  when  these  two  Hawaiian 
statutes  were  enacted  in  1892,  that  it  was  well  rec- 
ognized as  the  fundamental  law  of  England  and  the 
United  States  that  the  political  status  of  the  foreign- 
born  child  followed  that  of  his  father. 

Now  Sections  1109  and  1110  of  the  Civil  Laws  of 
Hawaii  hold  in  force  both  the  common  law  and  the 
law  of  Nations.  By  the  common  law  was  not  meant 
the  ancient  common  Imv,  but,  on  the  contrary,  the 
common  law  as  developed,  modified,  changed  and 
added  to  by  the  subsequent  statutory  enactments 
and  English  and  American  decisions  which  were  de- 
clared to  ibe  the  common  law  of  the  Hawaiian 
Islands  in  all  cases  except  as  otherwise  expressly 
provided  in  the  laws  of  Hawaii.  These  two  sections 
of  the  Civil  Laws  were  adopted  in  1892  and,  of 
course,  had  reference  to  the  then  existing  common 
law,  and  international  law.  The  common  law  of 
England  and  the  United  States  had  both  progressed 
and  developed  up  to  the  time  in  question  to  the  point 
of  rpcog-nizing  the  fact  that  birth  gave  the  ab- 
solute right  of  citizenship  in  the  person  to  the  coun- 
try where  the  birth  tool:  place,  but  it  was  funda- 
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mental  in  both  countries  that  the  foreign-born  son 
of  a  citizen  of  England,  as  well  as  of  the  United 
States,  was  by  the  then  existing  law  deemed  to  be 
a  citizen  by  birth  of  his  father's  country.  It  is 
quite  true  that  both  countries  recognized  the  right  of 
the  foreign  country  wherein  the  birth  took  place  to 
consider  such  a  person  a  native  born  citizen  of  that 
country,  but  none  the  less  it  is  fundamental  in  both 
English  and  American  law  that  those  two  countries 
recognize  the  foreign  born  son  as  a  citizen  and  sub- 
ject of  the  father's  coimtry,  irrespective  of  where  he 
was  born.  The  leading  case  upon  this  subject  is  that 
of  U.  S.  V.  Wong  Kim  Ark  (169  U.  S.  649;  18  Sup. 
Ct.  456),  where,  in  a  wonderfully  exhaustive  opinion 
by  Mr.  Justice  Gray  is  collated  man,y  of  the  decisions 
of  our  own  courts,  as  well  as  the  courts  of  England 
upon  this  point. 

That  foreign  born  sons  of  citizens  of  the  United 
States  are  themselves  citizens  thereof  has  been  up- 
held in  the  cases.  Ex  parte  Ng  Do  Wong  (230  Eed. 
751),  E,x  parte  Wong  Foo  (230  Fed.  534),  E.r  parte 
Lee  Bung  Moo  (230  Fed.  746).  The  Government 
did  not  appeal  from  these  decisions,  but  caused  the 
matter  to  be  referred  to  the  Hon.  T.  W.  Gregory, 
the  then  Attorney  General  of  the  United  States,  and 
in  his  opinion,  which  is  dated  April  27,  1906,  wliich 
was  given  in  the  matter  of  Wong  Gim  Toon  and 
Wong  Siring  Gim,  he  reached  the  same  conclusion. 
His  opinion  is  remarkably  instructive  as  it  covers 
the  whole  point  involved  in  this  case.  He  draws 
upon  many  of  the  leading  authorities  upon  interna- 
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tional  law,  and  other  court  decisions.  The  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  in  the  case 
of  Quan  Ring  Sun  (254  Fed.  402),  likewise  upholds 
the  American  citizenship  of  such  foreign  born  Chi- 
nese. That  this  is  the  law  of  the  United  States  ad- 
mits of  no  question,  and  it  is  also  the  law  of 
England,  and  was  the  law  of  both  countries  at  the 
time  not  only  of  the  adoption  of  the  two  sections  of 
the  Civil  Laws  of  Hawaii  herein  mentioned,  but 
also  at  the  time  of  the  adoption  of  the  Constitution 
of  the  Kingdom  of  Hawaii.  In  2  Corpus  Juris,  779, 
it  is  provided  as  follows: 

"(8)  C.  By  Parenta^^e— 1.  Children  of  Citi- 
zens— a.  In  General.  The  foreign  born  children 
of  a  citizen  are  themselves  citizens.  This  is  the 
rule  not  only  in  the  United  States  where  it  is 
expressly  provided  by  statute  that  all  children 
born  out  of  the  limits  or  jurisdiction  of  the 
United  States,  whose  fathers  at  the  time  of 
their  birth  are  citizens  thereof,  are  citizens  of 
the  United  States,  provided  that  the  right  of 
citizenship  shall  not  descend  to  children  whose 
fathers  never  resided  in  the  United  States,  but 
also  in  England  and  some  other  countries.  In 
the  application  of  this  rule  it  is  wholl,y  imma- 
terial whether  the  parents  are  citizens  by  birth 
or  naturalized  citizens.     *     *     *" 

The  muchly  cited  case  of  Ware  v.  Wisner  (50 
Fed.  310)  is  authority  for  the  proposition  'that 
children  born  abroad  whose  fathers  were  at  the 
time  of  their  birth  citizens  are  themselves  of  the 
United  States.  Further  upon  this  point  is  the  case 
of  Bucldey  v.  McDonald  (33  Mont.  483;  84  Pac. 
1114).     In  Vol.   13,   Opinions   Attorneys   General, 
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page  89,  it  is  held  with  respect  to  foreign  born 
children  of  citizens  that  such  children  are  entitled 
to  all  the  privileges  of  citizenship  but  if  by  the 
laws  of  the  country  of  their  birth  they  are  subject 
to  its  government  it  is  not  competent  to  the  United 
States  to  interfere  with  that  relation  while  they 
continue  within  the  territory  of  that  country  or 
to  .change  the  relation  to  other  foreign  nations 
which,  by  reason  of  their  place  of  birth,  may  at  the 
time  exist. 

The  same  view  as  above  set  forth  has  also  been 
repeatedly  maintained  by  the  British  Government, 
as  set  forth  in  said  opinion  of  Mr.  Justice  Gray  in 
the  Wong  Khn  Ark  case. 

What  may  have  been  the  exact  question  here  in- 
volved was  presented  to  Attorney  General  John  W. 
Griggs,  and  was  covered  by  him  in  the  first  opinion 
hereinbefore  mentioned,  Vol.  23,  Opinions  Attorneys 
General,  page  345,  wherein  he  states  the  question 
as  follows: 

''I.  Whether  a  person  born  in  the  Hawaiian 
Islands  in  1885  of  Chinese  parents,  who  are 
laborers,  and  taken  to  China  with  his  mother 
in  1890,  is  entitled  to  re-enter  the  Territory  of 
Hawaii,  where  his  father  still  resides? 

"2.  Whether  the  wife  and  children  of  a  Chi- 
nese person,  who  was  naturalized  in  1887  in 
Hawaii  and  still  resides  there,  are  entitled  to 
enter  that  Territory  'by  virtue  of  the  citizen- 
ship' of  the  husband  and  father? 

In  the  first  case  the  Chinese  person  claims  the 
right  to  enter  the  Territory  of  Hawaii  because 
he  is  a  citizen  of  the  United  States  and  of  the 
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Terntory  of  Hawaii  by  reason  of  his  birth  in 
that  territory;  and  in  the  second  case  the  Chi- 
nese persons  claim  the  same  right  because  the 
husband  and  father  is  a  citizen  of  the  United 
States  and  of  the  Territory  of  Hawaii  by  force 
of  his  naturalization  under  Haw^aiian  laws. 
The  exact  question,  then,  upon  which  I  have 
the  honor  to  deliver  to  you  my  opinion  is, 
w^hether  a  Chinese  person,  born  or  naturalized 
in  the  Hawaiian  Islands  prior  to  the  annexation 
of  that  territory,  is  a  citizen  of  the  United 
States;  for  *  *  *  j  conceive  that  there  can 
be  no  doubt  under  existing  law  of  the  right  of 
a  citizen  of  the  United  States  and  of  his  wife 
and  children  to  enter  freely  the  Territory  of 
Hawaii", 

and  he  thusly  disposed  of  the  matter. 

In  finally  submitting  this  point  to  the  considera- 
tion of  the  court  I  am  firmly  convinced  of  the 
soundness  of  the  legal  proposition  that  the  elder 
of  these  two  appellants,  Chang  Yet,  though  born  a 
citizen  of  China,  became  with  his  father's  natural- 
ization as  a  subject  of  the  Kingdom  of  Hawaii  a 
subject  of  that  Kingdom,  he  still  being  a  child  of 
tender  years  living  in  his  father's  house.  The  nat- 
uralization of  the  husband  undoubtedly  made  his 
wife  a  citizen  of  the  Kingdom  of  Hawaii.  Our 
court  decisions  upon  that  point  are  absolutely  con- 
trolling and  admit  of  no  question.  The  wife  was  a 
person  who  could  have  been  herself  naturalized  in 
that  country.  Our  decisions  upon  that  point  are 
Kelly  V.  Owen  (7  Wall.  496;  19  U.  S.  283)  ;  Hopl^iiis 
V.  FacJravt  (130  Fed.  839;  65  C.  C.  A.  1);  In  re 
Nicola  (184  Fed.  322;  106  C.  C.  A.  464)  ;  Leonard  v. 
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Grant  (5  Fed.  11)  ;  U.  S.  v.  Kellar  (13  Fed.  82) ; 
In  re  Langtry  (31  Fed.  880)  ;  In  re  Rionda  (164 
Fed.  368)  ;  U.  S.  v.  Cohen  (179  Fed.  834)  ;  Maclren- 
zie  V.  Rare  (239  U.  S.  299;  36  Sup.  Ct.  106). 

From  these  decisions  there  is  no  question  to  the 
fact  at  all  that  the  naturalization  of  the  husband 
was  likewise  the  naturalization  of  the  wife,  and 
that  she  became  by  such  naturalization  a  citizen  of 
the  Kingdom  of  Hawaii.  We,  therefore,  have  the 
condition,  that  w^hen  the  younger  of  these  appel- 
lants, Chang  Sim,  w^as  born  his  parents  were  both 
citizens  of  the  Kingdom  of  Haw^aii.  It  is,  there- 
fore, contended  that  he  became  by  birth  a  citizen 
of  the  Kingdom  of  Hawaii,  and  that  the  change  of 
the  government  of  Hawaii  from  that  of  a  constitu- 
tional monarchy  to  a  republic  did  not  change,  but 
continued  in  force  the  Hawaiian  citizenship  of  all 
of  the  members  of  this  family.  These  children  were 
all  minors  w^hen  Hawaii  was  annexed  to  the  United 
States,  and  by  the  terms  of  that  annexation  all  the 
persons  who  were  citizens  of  the  Territory  of 
Haw^aii,  no  matter  w^here  resident,  were  absorbed 
into  and  made  citizens  of  the  United  States,  and 
hence  w^e  feel  positive  that  they  are  all  such  citizens 
and  entitled  to  admission  into  this  government, 
and  the  act  of  the  father  in  registering  his  wife 
and  three  minor  children  as  citizens  before  the 
United  States  Consular  Representative  at  Hong 
Kong  on  August  13,  1907,  when  all  of  these  children 
were  yet  in  their  minority,  was  but  in  furtherance 
of  his  rights  as  an  American  citizen  for  the  protec- 
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tion  of  himself  and  the  members  of  his  family  to 
place  them  within  the  protection  of  the  government 
of  which  they  were  all  citizens. 

It  is,  therefore,  respectfully  submitted  that  the 
points  herein  urged  as  to  the  citizenship  of  these  ap- 
pellants be  upheld. 

Dated,  San  Francisco, 
November  12,  1921. 

Respectfully  submitted, 

Geo.  a.  McGowan, 

Attorney  for  Appellants. 
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The  appellants  herem  are  applicants  for  admis- 
sion at  the  Port  of  San  Francisco  as  citizens  of  the 
United  States,  claiming  to  be  the  foreign-born  sons 
of  C.  Wai  Tong,  whose  citizenship  is  conceded. 

The  burden  of  proof  in  this  case,  like  all  others, 
is  upon  appellants. 

C.  Wai  Tong,  the  alleged  father,  was  born  in 
China  November  20,  1857,  and  became  a  naturalized 
subject  of  the  Kingdom  of  Hawaii  July  19,  1892, 


and,  being  a  citizen  of  the  Republic  of  Hawaii,  on 
the  12th  day  of  August,  1898,  he  became  a  citizen  of 
the  United  States  under  the  Act  of  April  30,  1900. 

The  appellant  Chang  Sim  was  born  in  China  Sep- 
tember 1,  1894,  and  Chang  Yet  was  also  born  in 
China  January  7,  1888. 

As  the  alleged  father  did  not  become  a  citizen  of 
the  United  States  until  April  30,  1900,  and  both 
appellants  were  born  before  that  date,  neither  can 
claim  citizenship  under  the  provisions  of  Section 
1993  of  the  Revised  Statutes  which  provide:  "All 
children  heretofore  born  or  hereafter  born  out  of 
the  limits  and  jurisdiction  of  the  United  States, 
whose  fathers  were  or  may  be  at  the  time  of  their 
birth  citizens  thereof,  are  declared  to  be  citizens  of 
the  United  States."  The  Act  of  April  30,  1900,  pro- 
vides: "All  persons  who  Avere  citizens  of  the  Re- 
public of  Hawaii  on  August  12,  1898,  are  hereby 
declared  to  be  citizens  of  the  United  States  and  citi- 
zens of  the  Territory  of  Hawaii." 

As  the  alleged  father  C.  Wai  Tong  was  not  a 
citizen  of  the  United  States  at  the  time  of  the  birth 
of  either  of  the  appellants,  they  can  not  claim  citi- 
zenship under  Section  1993  of  the  Revised  Statutes. 

The  question  naturally  follows  were  the  appel- 
lants, by  reason  of  the  naturalization  of  their  al- 
leged father,  citizens  of  the  Republic  of  Hawaii  on 
the  12th  day  of  August,  1898,  and  therefore  citizens 
of  the  United  States  under  the  Act  of  April  30,  1900. 


It  is  contended  by  counsel  for  petitioners  that 
upon  the  naturalization  of  the  alleged  father  in 
Hawaii  in  1892,  his  wife  and  minor  sons,  ipso  facto, 
became  citizens  of  Hawaii,  although  none  of  them, 
so  far  as  the  record  shows,  ever  lived  in  Hawaii. 

We  have  made  a  careful  search  of  all  available 
Hawaiian  laws  and  fail  to  find  anything  in  support 
of  aj^i^ellants'  contention. 

Our  own  naturalization  laws  provide  that  the  chil- 
dren of  persons  duly  naturalized  under  any  of  the 
laAVS  of  the  United  States,  being  imder  the  age  of 
twentj^-one  years  at  the  time  of  their  parents  being 
so  naturalized,  shall,  if  dwelling  in  the  United 
States,  be  considered  as  citizens  of  the  United  States 
(R.  S.  2172).  As  neither  appellant  was  dwelling 
in  Hawaii  at  the  time  their  alleged  father  was  natu- 
ralized and  have  never  lived  there,  they  could  not 
claim  Hawaiian  citizenship  even  though  Hawaii  had 
a  statute  similar  in  all  resj^ects  to  the  section  just 
before  quoted;  but,  so  far  as  we  have  been  able  to 
ascertain,  there  was  never  such  a  law  in  Hawaii. 

Article  VIII  of  the  revised  laws  of  the  Kingdom 
of  Hawaii,  after  prescribing  the  qualifications  of 
persons  entitled  to  naturalization  and  prescribing 
the  oath  to  be  taken,  provides  in  part  as  follows: 

"432.  Every  foreigner  so  naturalized,  shall 
be  deemed  to  all  intents  and  purposes  a  native 
of  the  Hawaiian  Islands,  be  amenable  only  to 
the  laws  of  this  Kingdom,  and  to  the  authority 
and  control  thereof,  be  entitled  to  the  protection 


of  said  laws,  and  be  no  longer  amenable  to  his 
native  sovereign  while  residing  in  this  King- 
dom, nor  entitled  to  resort  to  his  native  country 
for  protection  or  intervention.  He  shall  be 
amenable,  for  every  such  resort,  to  the  pains 
and  penalties  annexed  to  rebellion  by  the  Crim- 
inal Code.  And  every  foreigner  so  naturalized, 
shall  be  entitled  to  all  the  rights,  privileges  and 
immunities  of  an  Hawaiian  subject." 

(Revised  Laws  of  Hawaii  1884,  Page  105.) 

From  this  it  appears  that  such  naturalized  per- 
sons were  to  be  deemed  natives  or  subjects  of  Ha- 
waii "while  residing  in  the  Kingdom."  This  being 
the  case,  we  fail  to  see  how  by  any  rule  or  fiction 
of  law  the  wife  and  children  of  a  naturalized  sub- 
ject of  that  Kingdom,  who  themselves  never  have 
resided  in  the  Kingdom,  can  be  regarded  as  natives 
or  subjects  of  that  Kingdom. 

The  constitution  of  the  Republic  of  Hawaii 
adopted  Julv  3,  1894,  is  in  jDart  as  follows: 

"Article  17. — Citizenship. 

"Section  1.  All  persons  born  or  naturalized 
in  the  Hawaiian  Islands,  and  subject  to  the  ju- 
risdiction of  the  Republic,  are  citizens  thereof." 

* '  Article  18. — Naturalization. 

"Section  1.  The  Naturalization  of  Aliens 
shall  be  exclusively  within  the  jurisdiction  of 
the  Justices  of  the  Supreme  Court. 

The  procedure  shall  be  such  as  may  be  pro- 
vided bv  law. 


Section  2.  An  alien  may  be  admitted  to  citi- 
zenship upon  the  following  conditions,  viz: 

1.  He  shall  have  resided  in  the  Hawaiian 
Islands  for  not  less  than  two  years. 

2.  Pie  must  intend  to  become  a  permanent 
citizen  of  the  republic. 

3.  He  shall  be  able  understandingly  to  read, 
write  and  speak  the  English  language. 

4.  He  shall  be  able  intelligently  to  explain, 
in  his  own  words,  in  the  English  language,  the 
general  meaning  and  intent  of  any  article  or 
articles  of  this  Constitution. 

5.  He  shall  be  a  citizen  or  subject  of  a  coun- 
try having  express  treaty  stipulations  witli  the 
Republic  of  Hawaii  concerning  naturalization. 

6.  He  shall  be  of  good  moral  character  and 
not  a  refugee  from  justice. 

7.  He  shall  be  engaged  in  some  lawful  busi- 
ness or  employment  or  have  some  other  lawful 
means  of  support. 

8.  He  shall  be  the  owner  in  his  own  right  of 
propert}'  in  tlie  Republic  of  the  value  of  not  less 
than  Two  Hundied  Dollars  over  and  above  all 
encumbrances. 

9.  He  shall  have  taken  the  oath  prescribed 
in  Article  101  of  this  Constitution  and  an  oath 
abjuring  allegiance  to  the  Goveriunent  of  his 
native  land  or  that  under  which  he  has  hereto- 
fore been  naturalized,  and  of  allegiance  to  the 
Republic  of  Hawaii. 

10.  He  shall  make  written  application,  veri- 
fied by  oath,  to  a  Justice  of  the  Supreme  Court, 
setting  forth  his  possession  of  and  compliance 
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with  all  of  the  foregoing  qualifications  and  re- 
quirements, and  shall  prove  the  same  to  the 
satisfaction  of  such  Justice." 

(Fundamental  Law  of  Hawaii,"  Page  205-206.) 

We  find  nothing  in  the  above  which  can  be  con- 
strued in  any  manner  as  supporting  the  contention 
of  counsel  for  petitioners  that  appellants  herein 
were  citizens  of  either  the  Kingdom  or  the  Republic 
of  Hawaii.  On  Page  6  of  appellants'  reply  brief 
there  is  quoted  Sections  1109  and  1110  of  the  Civil 
laws  of  Hawaii  published  in  1897. 

Section  1109  provides  that  "the  common  law  of 
England,  as  ascertained  by  English  and  American 
decisions,  is  hereby  declared  to  be  the  common  law 
of  the  Hawaiian  Islands  in  all  cases,  except  as 
otherwise  expressly  provided  by  the  Hawaiian  Con- 
stitution or  laws  or  fixed  by  Hawaiian  judicial  prec- 
edent, or  established  by  Hawaiian  national  usage 

*      *      *  yy 

We  do  not  agree  with  counsel  for  appellants  in 
his  interpretation  of  what  constitutes  the  common 
law.  It  is  claimed  by  him  that  the  various  statutes, 
both  of  England  and  the  United  States,  conferring 
citizenship  upon  children  born  abroad,  are  to  be 
considered  as  a  part  of  the  common  law.  A  defini- 
tion of  the  common  law,  as  we  interpret  it,  is  found 
in  the  case  of  Western  Union  Telegraph  Company 
vs.  Call  PuUishmg  Compayiy,  181  U.  S.  92-102,  45 
L.  ed.  765-770.  In  that  case  the  Court,  speaking 
through  his  Honor  Mr.  Justice  Brewer,  says: 


"Wliat  is  the  common  law?  According  to 
Kent:  'The  common  law  includes  those  prin- 
ciples, usages,  and  rules  of  action  applicable  to 
the  government  and  security  of  person  and 
property,  which  do  not  rest  for  their  authority 
upon  any  express  and  positive  declaration  of  the 
will  of  the  legislature.'  1  Kent,  Com.  471.  As 
Blackstone  says:  'Whence  it  is  that  in  our  law 
the  goodness  of  a  custom  depends  upon  its  hav- 
ing been  used  time  *out  of  mind;  or,  in  the 
solemnity  of  our  legal  phrase,  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary. 
This  it  is  that  gives  it  its  weight  and  author- 
ity ;  and  of  this  nature  are  the  maxims  and  cus- 
toms which  compose  the  common  law,  or  lex 
non  scripta,  of  this  Kingdom.  This  unwrit- 
ten, or  common,  law  is  properly  distinguish- 
able into  three  kinds:  1.  General  customs; 
which  are  the  universal  rule  of  the  whole  King- 
dom, and  form  the  common  law,  in  its  stricter 
and  more  usual  signification.'  1  Bl.  Com.  67. 
In  Black's  Law  Dictionary,  page  232,  it  is  thus 
defined:  'As  distinguished  from  law  created  by 
the  enactment  of  legislatures,  the  common  law 
comprises  the  body  of  those  principles  and  rules 
of  action  relating  to  the  government  and  secur- 
ity of  persons  and  property,  which  derive  their 
authority  solely  from  usages  and  customs  of 
immemorial  antiquity,  or  from  the  judgments 
and  decrees  of  the  courts  recognizing,  affirming, 
and  enforcing  such  usages  and  customs;  and, 
in  this  sense,  particularly  the  ancient  unwritten 
law  of  England." 

jNfr.  Frederick  Van  Dyne,  formerly  Assistant  So- 
licitor of  the  Department  of  State  of  the  United 
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States,  has  this  to  say  upon  the  common  law  doc- 
trine : 

"1.  Common-law  doctrine. — There  is  no  uni- 
form rule  of  international  law  covering  the  sub- 
ject of  citizenship.  Every  nation  determines 
for  itself  who  shall,  and  who  shall  not,  be  its 
citizens.  According  to  the  law  of  some  states, 
citizenship  by  birth  depends  upon  the  place  of 
birth.  This  is  the  jus  soli,  or  connnon-law  doc- 
trine. According  to  the  law  of  other  states,  citi- 
zenship depends  upon  the  nationality  of  the 
parents.  This  is  the  jus  sanguinis, — sometimes 
erroneously  termed  the  doctrine  of  the  law  of 
nations,  because  it  obtains  in  many  countries. 
In  some  countries  both  elements  exist,  the  one 
or  the  other,  however,  pi'edominating.  By  the 
law  of  the  United  States,  citizenship  depends, 
generally,  on  the  place  of  birth ;  nevertheless  the 
children  of  citizens,  born  out  of  the  jurisdiction 
of  the  United  States,  are  also  citizens.  The 
existence  of  these  two  doctrines,  side  by  side, 
in  this  country,  is  the  cause  of  much  of  the  con- 
fusion which  has  arisen  in  relation  to  citizen- 
ship in  the  United  States.  Formerly,  the  lack 
of  any  definition  of  citizenship  in  our  funda- 
mental law  and  in  our  statutes  further  com- 
plicated the  matter;  and  the  somewhat  ambigu- 
ous language  employc^d  in  supplying  this  defect 
rendered  it  a  debatable  question  whether  or  not 
it  was  intended  to  declare  the  common-law  doc- 
trine. ' ' 

("Citizenship    of    the    United    States,    Van 
Dyne,  Page  3.) 

It  is  the  Government's  contention  that  undcM'  the 
common  law  citizenship  could  only  be  acquired  by 


birth  and  that  it  was  not  until  parliamentary  or 
legislative  action  that  citizenship  could  be  acquired 
by  naturalization  or  by  reason  of  being  born  abroad 
to  jDarents  who  were  themselves  citizens  of  a  par- 
ticular country.  We  find  support  of  this  contention 
in  Cooley's  Blackstone,  as  follows: 

"When  I  say,  that  an  alien  is  one  who  is 
born  out  of  the  king's  dominions,  or  allegiance, 
this  also  must  be  understood  with  some  restric- 
tions. TJie  common  law,  indeed,  stood  absolutely 
so,  with  only  a  very  few  exceptions;  so  that  a 
particular  act  of  parliament  became  necessary 
after  the  restoration,  (y)  'for  the  naturaliza- 
tion of  children  of  his  majesty's  English  sub- 
jects, born  in  foreign  countries  during  the  late 
troubles. '  And  this  maxim  of  the  law  proceeded 
upon  a  general  principle,  that  every  man  owes 
natural  allegiance  where  he  is  born,  and  cannot 
owe  two  such  allegiances,  or  serve  two  masters, 
at  once.  Yet  the  children  of  the  king's  ambas- 
sadors born  abroad  were  always  held  to  be  nat- 
ural subjects:  (z)  for  as  the  father,  though  in 
a  foreign  country,  owes  not  even  a  local  alle- 
giance to  the  prince  to  whom  he  is  sent ;  so,  with 
regard  to  the  son  also,  he  was  held  (by  a  kind 
of  postliminium:  recovery)  to  be  born  under  the 
king  of  England's  allegiance,  represented  by 
his  father  the  ambassador.  To  encourage  also 
foreign  commerce,  it  was  enacted  by  statute 
25  Edw.  Ill,  st.  2,  that  all  children  born  abroad, 
provided  hotli  their  parents  were  at  the  time  of 
the  birth  in  allegiance  to  the  king,  and  the 
mother  had  passed  the  seas  by  her  husband's 
consent,  might  inherit  as  if  born  in  England; 
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and  accordingly  it  hath  been  so  adjudged  in 
behalf  of  merchants,  (a)  But  by  several  more 
modern  statutes  (b)  these  restrictions  are  still 
farther  taken  off;  so  that  all  children,  born  out 
of  the  king's  ligeance,  whose  fathers  (or  grand- 
fathers by  the  father's  side)  were  natural-born 
subjects,  are  now  deemed  to  be  natural-bom 
subjects  themselves  to  all  intents  and  purposes; 
unless  their  said  ancestors  were  attainted,  or 
banished  bej'ond  sea,  for  high  treason;  or  were 
at  the  birth  of  such  children  in  the  service  of 
a  prince  at  enmity  with  Great  Britain.  Yet  the 
grandchildren  of  such  ancestors  shall  not  be 
privileged  in  respect  of  the  alien's  duty,  except 
they  be  protestants,  and  actually  reside  within 
the  realm;  nor  shall  be  enabled  to  claim  an}' 
estate  or  interest,  unless  the  claim  be  made 
within  five  years  after  the  same  shall  accrue." 

("Cooley's  Blackstone,"  Fourth  Edition,  Vol. 
I,  Page  316,  *373.) 

On  page  9  of  appellants'  reply  brief  counsel 
quotes  the  statute  25  Edw.  Ill,  and  the  language  of 
Mr.  Justice  Gray  in  the  case  of  United  States  vs. 
Wong  Kim  Ark,  169  U.  S.  649,  18  Sup.  Ct.  456, 
wherein  the  Court  said: 

"It  has  been  pertinentty  observed  that  '// 
the  Statute  of  Edward  III  had  been  declaratory 
of  the  common  law,  the  subsequent  legislation 
on  the  subject  would  have  been  wholly  unneces- 
sary.' " 

This  supports  the  Government's  contention  in  this 
case  that,  according  to  the  common  law,  children 
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born  abroad  of  the  subjects  of  Great  Britain  were 
not  considered  subjects  of  that  Kingdom,  and  it  was 
only  after  legislation  conferring  upon  them  the 
status  of  citizenship,  that  they  were  considered  as 
such. 

It  is  the  Government's  contention  that  the  com- 
mon law  rule  governed  in  such  matters  in  the  King- 
dom and  Republic  of  Hawaii  and  that  in  the  absence 
of  a  particular  statute  showing  that  the  appellants 
herein  were  considered  to  be  citizens  or  subjects  of 
either  the  Kingdom  or  the  Republic  of  Hawaii,  that 
they  are  not  now  entitled  to  admission  to  the  United 
States  as  citizens  thereof. 

Respectfully  submitted, 

JOHN  T.  WILLIAMS, 

United  States  Attorney, 

BEN  F.  GEIS, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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TTHEWS, Husband  and  Wife. 

Defendants. 
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Complaint. 

Comes  now  Robert  C.  Saunders,  United  States 
District  Attorney  for  the  Western  District  of 
Washington,  who  prosecutes  this  cause  for  and  in 
the  name  of  the  United  States  and  under  the  au- 
thority and  direction  of  the  Attorney  General,  and 
for  cause  of  complaint  against  the  defendants  al- 
leges : 

I. 

That  at  all  the  times  hereinafter  mentioned  the 
defendants,  J.  J.  Matthews  and  Maude  K.  Mat- 
thews, were,  and  they  are  now,  husband  and  wife, 
and  that  they  reside  at  Seattle,  in  King  County. 
Washington,  and  within  the  jurisdiction  of  this 
court. 

II. 

That  at  all  the  times  hereinafter  mentioned  the 
said  J.  J.  Matthews  was  engaged  in  business  under 
the  name  and  style  of  "J.  J.  Matthews  &  Co.,"  and 
that  the  business  of  the  said  defendant  consisted, 
among  other  things,  of  dealing  in  timber  products; 
that  the  said  business  so  conducted  by  the  said  de- 
fendant J.  J.  Matthews  constituted  a  community 
business,  enterprise,  occupation,  and  undertaking 
of  the  said  J.  J.  Matthews  and  his  said  wife,  Maude 
K.  Matthews,  and  that  all  the  profits  inured  to  the 
said  marital  community  of  the  said  [2]  defend- 
ant, and  that  all  the  obligations  incurred  in  and 
arising  from  said  business  were,  and  are,  commu- 
nity obligations  of  the  said  defendants. 
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III. 

That  heretofore,  to  wit,  on  or  about  the  27th  day 
of  November,  1918,  at  Seattle  aforesaid,  the  plain- 
tiff, by  and  through  its  agent  or  governmental 
department,  the  Emergency  Fleet  Corporation,  paid 
to  the  said  defendant  J.  J.  Matthews,  doing  busi- 
ness, as  aforesaid,  under  the  name  and  style  of  J. 
J.  Matthews  &  Co.,  the  sum  of  Twenty-five  Hun- 
dred Eight  Dollars  and  Seventy-eight  Cents 
($2,508.78),  which  said  payment  was  made  through 
error  and  mistake,  and  was  without  valuable  or  any 
consideration  therefor. 

IV. 

That  the  plaintiff  has  often  demanded  of  the  said 
defendants  the  return  and  reimbursement  to  the 
plaintiff  of  the  said  sum  of  money  so  erroneously 
paid  as  aforesaid,  to  wit,  the  sum  of  Twenty-five 
Hundred  Eight  Dollars  and  Seventy-eight  Cents 
($2,508.78),  but  that  the  said  defendants  have 
wholly  failed  and  refused  to  pay  the  said  sum  of 
money  or  any  part  thereof. 

WHEREFOEE,  plaintiff  demands  judgment 
against  the  said  defendants  and  each  of  them,  and 
against  the  marital  community  composed  of  said 
defendants,  for  the  sum  of  Twenty-five  Hundred 
Eight  Dollars  and  Seventy-eight  Cents  ($2,508.78), 
together  with  interest  thereon  at  the  rate  of  six 
per  centum  (6%)  per  annum  from  November  27, 
1918,  and  together  with  its  costs  and  disbursements. 

ROBT.  C.  SAUNDERS, 

United  States  Attorney, 
R.  E.  CAPERS, 
Assistant  United  States  Attorney.     [3] 
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United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

R.  E.  Capers,  being  first  duly  sworn,  on  his  oath 
deposes  and  says :  That  he  is  Assistant  United  States 
Attorney  for  the  Western  District  of  Washington, 
and  as  such  is  the  attorney  in  charge  of  the  pros- 
ecution in  the  foregoing  motion;  that  he  has  read 
the  above  complaint,  knows  the  contents  thereof, 
and  that  the  statements  therein  contained  are  true, 
as  he  verily  believes. 

R.  E.  CAPERS. 

Subcribed  and  sworn  to  before  me  this  9th  day 
of  December,  A.  D.  1920. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk  U.  S.  Dist.  Court,  Western  Dist.  of  Wash- 
ington. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Dec.  9,  1920.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [4] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED  STATES  OF  AJMERICA, 

Plaintiff, 

vs. 

J.     J.     MATTHEWS     and     MAUDE      K.      MA- 
TTHEWS, Husband  and  Wife. 

Defendants. 

Demurrer. 

Comes  now  the  defendant  in  the  above-entitled 
action  and  demurs  to  the  complaint  of  plaintiff 
upon  the  following  grounds: 

First:  That  there  is  a  defect  in  parties  plaintiff. 
Second:  That    said   action   was    not    commenced 
within  the  time  limited  by  law. 

Third:  That  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

WETER  &  ROBERTS  and 
WM.  G.  LONG, 

Attorneys  for  Defendants. 
Received  a  copy   of  the   within  Demurrer  this 
10th  day  of  February,  192^. 

ROBT.  C.  SAUNDERS, 
Attorney  for  Plaintiff. 
By  E.  D.  DUTTON. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
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Division.     Feb.     10,     1921.     F.     M.     Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [5] 


In  the  District  Court  of  the  United  States,  Western 
District  of  Washington,  Northern  Division. 

No.  5725. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

J.     J.     MATTHEWS     and     MAUDE     K.      MA- 
TTHEWS, Husband  and  Wife. 

Defendants. 

Memorandum  Decision. 

Filed  March  14,  1921. 

Hon.  ROBT.  C.  SAUNDERS,  U.  S.  Attorney, 
Hon.  R.  E.  CAPERS,  Asst.  U.  S.  Attorney, 
for  Plaintiff. 

WETER  &  ROBERTS,  WM.  G.  LONG,  for  De- 
fendants. 

CUSHMAN,  District  Judge. 

The  complaint  alleges  that  the  defendants,  hus- 
band and  wife,  were  engaged  as  a  firm  in  a  com- 
munity business,  dealing  in  timber  products;  that 
the  plaintiff,  the  United  States,  through  its  agent, 
the  Emergency  Fleet  Corporation,  through  error 
and  mistake,  paid  certain  money  to  such  firm. 

The  Shipping  Board  Act  of  September  7,  1916, 
created  a  Board  of  five  commissioners,  to  be  ap- 


i 


vs.  J.  J.  Matthetvs  and  Maude  K.  Matthews.      7 

pointed  by  the  President,  by  and  with  the  consent 
of  the  Senate.  This  Act  (by  section  8146-f  (U.  S. 
Comp.  Stat.  Ann.),  provided  that  the  Board,  in  its 
judgment,  might  form,  under  the  laws  of  the  Dis- 
trict of  Colimibia,  one  or  more  corporations  for 
acquiring  and  operating  merchant  vessels.  The 
Board  was  authorized  by  the  Act  to  subscribe  for 
the  [6]  stock  of  such  corporations.  The  Emer- 
gency Fleet  Corporation  was  organized  by  the 
Board  under  this  Act  and  the  laws  of  the  District 
of  Columbia  and  it  subscribed  for  the  entire  stock 
of  the  corporation. 

The  incorporation  act  of  the  District  of  Columbia 
provides  that,  when  the  certificate  of  incorporation 
is  filed,  the  persons  signing  and  acknowledging  the 
certificate  shall,  by  the  name  in  the  certificate,  be 
capable  of  suing  and  being  sued  in  courts  of  law 
and  equity. 

Defendants  demur  to  the  complaint  upon  the 
grounds : 

1.  That  there  is  a  defect  in  parties  plaintiff. 

2.  That  said  action  was  not  commenced  within 
the  time  limited  by  law. 

3.  That  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

From  the  terms  of  the  Shipping  Board  Act  and 
the  incorporation  act  of  the  District  of  Columbia, 
I  am  of  the  opinion  that  an  intention  is  shown  on 
the  part  of  Congress  that  suits  by  the  Emergency 
Fleet  Corporation  should  be  brought  in  its  own. 
name;  that  the  discretion  or  authority  to  prose- 
cute suits  otherwise  does  not  reside  elsewhere.     It 
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is  not  true  that  attributes  of  sovereignty  inhering 
in  Government  establishments  are  lost,  unless  the 
suits  are  prosecuted  in  the  name  of  the  sovereign. 

Ballaine  v.  Alaska  Northern  Ry.  Co.,  259  Fed. 
183. 
Demurrer    sustained    on    the    first    ground.     No 
ruling  on  the  other  grounds. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington.  Northern 
Division.  Mar.  14,  1921.  F.  M.  Harsberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [7] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 

vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 

Husband   and  Wife, 

Defendants. 

Petition  for  Reargument. 

Comes  now  the  plaintiff  and  respectfully  peti- 
tions this  Court  for  a  reargument  and  a  recon- 
sideration of  defendant's  demurrer,  for  the  reason 
^and  upon  the  ground  that  the  Court  in  its  memo- 
randum decision,  filed  March  14th,  1921,  sustain- 
ing defendants'  demurrer,  based  its  decision  on  the 
Shipping  Act  of  1910  (Sec.  8146-f,  U.   S.  Comp. 
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Stat.  Ann.),  while  the  Merchant  Marine  Act  1920, 
an  act  of  Congress  passed  June  5,  1920,  repealed 
the  Act  creating  the  Emergency  Fleet  Corporation, 
and  assigned  all  the  contracts,  agreements,  rights, 
interests,  and  remedies  of  the  Emergency  Fleet 
Corporation  to  the  United  States  Shipping  Board, 
which  is  a  United  States  Grovemment  administra- 
tive body. 

ROBERT  C.  SAUNDERS, 

United  States  Attorney, 
F.  C.  REAGAN, 
Assistant  United  States  Attorney, 
Attorneys  for  Plaintiff. 
Service  with  a  copy  of  the  within  reply  acknowl- 
edged this  7th  day  of  April,  1921. 

WETER  &  ROBERTS. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Apr.  7,  1921.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [8] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 
vs. 

J.  J.  MATTHEWS,  et  ux., 

Defendants, 
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Journal  Order  Denying  Petition  for  Rehearing. 

Now  on  this  18th  day  of  April,  1921,  this  cause 
comes  on  for  rehearing.  Petition  is  denied  and 
exception  is  allowed. 

Journal  #9,  page  184.     [9] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 
vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband   and  Wife, 

Defendants. 

Judgment. 
BE  IT  REMEMBERED  that  this  matter  came 
on  heretofore  and  on  the  7th  day  of  March,  1921, 
duly  and  regularly  for  hearing  upon  the  demurrer 
of  the  defendants  to  the  complaint  of  the  plaintiff, 
the  plaintiff  appearing  by  F.  C.  Reagan,  Assistant 
United  States  Attorney,  and  the  defendants  by 
their  attorneys,  Weter  &  Roberts,  and  the  matter 
being  duly  presented  to  the  court  by  the  attorneys 
for  the  respective  parties,  and  the  Court  having 
considered  said  demurrer  and  finding  that  there 
was  a  defect  in  parties  plaintiff  and  that  said  de- 
murrer was  well  taken  and  should  be  sustained, 
directs  that  the  demurrer  so  filed  by  the  defendants 
to  the  complaint  of  the  plaintiff  be  sustained. 
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And  the  plaintiff  subsequent  thereto  having  filed 
its  petition  for  reargument  and  said  petition  having 
heretofore  come  on  for  hearing  on  the  18th  day  of 
April,  1921,  duly  and  regularly  for  hearing,  and  the 
Court  having  considered  said  petition  denied  the 
same. 

And  the  plaintiff  subsequent  thereto  having  failed 
to  amend  its  complaint  or  to  present  any  further, 
other  or  additional  applications  for  a  reconsider- 
ation of  the  order  so  made  by  the  [10]  court 
sustaining  said  demurrer,  and  the  plaintiff  electing 
to  stand  upon  its  complaint,  and  refusing  to  plead 
further, — 

NOW,  THEN,  upon  motion  of  the  defendants  for 
judgment,  it  is  by  the  Court  ORDERED,  AD- 
JUDGED, AND  DECREED  that  the  plaintiff  take 
nothing  by  reason  of  its  alleged  cause  of  action 
herein  as  against  the  defendants,  and  that  this 
action  as  against  the  defendants  be  and  it  is  hereby 
dismissed,  and  that  the  defendants  go  hence  with- 
out day  and  have  and  recover  of  and  from  the  plain- 
tiff its  cost  and  disbursements  herein  to  be  taxed; 
to  all  of  which  the  plaintiff  has  excepted  and  an 
exception  is  allowed. 

Done  in  open  court  this  17th  day  of  May,  1921. 
EDWARD  E.  CUSHMAN, 

Judge. 
0.  K.— WETER  &  ROBERTS, 
Attys.  for  Def. 
F.  C.  REAOAN, 

Asst.  U.  iS.  Atty., 
Atty.  for  Pltff . 
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[Indorsed] :  Piled  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  17, 1921.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [11] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 
vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband   and  Wife, 

Defendants. 

Petition  for  Writ  of  Error. 

Comes  now  the  United  States  of  America,  plain- 
tiff in  the  above-entitled  cause,  and  feeling  ag- 
grieved by  the  final  judgment  herein  entered  on 
May  17,  1921,  petitions  this  Court  for  an  order 
allowing  it  to  prosecute  a  writ  of  error  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  according  to  the  laws  of  the 
United  States  in  that  behalf  made  and  provided, 
there  to  correct  certain  errors  committed  to  the 
prejudice  of  the  said  plaintiff,  which  more  in  de- 
tail appear  from  the  assignment  of  errors  filed  with 
this  petition,  and  prays  that  a  writ  of  error  issue 
out  of  said  Court  of  Appeals,  for  the  correction  of 
the  error  so  complained  of,  and  that  the  transcript 
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of  the  record  and  proceedings  and  papers  in  this 
cause,  duly  authenticated,  may  be  sent  to  said  Court 
of  Appeals. 

ROBERT  C.  SAUNDERS, 

United  States  Attorney, 
F.  C.  REAGAN, 
Assistant  United  States  Attorney, 
Attorneys  for  Plaintiff. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  17, 1921.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [12] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 
vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 

Husband   and  Wife, 

Defendants, 

Assignment  of  Errors. 
Comes  now  the  plaintiff.  United  States  of  America, 
by  and  through  Robert  C.  Saunders,  United  States 
District  Attorney,  and  files  the  following  assign- 
ment of  errors  upon  which  he  will  rely  upon  his 
appeal  from  the  judgment  made  by  this  Honor- 
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able  Court  on  the  17th  day  of  May,  1921,  in  the 
above-entitled  cause: 

I. 
That  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, erred  in  sustaining  the  demurrer  of  the  de- 
fendants to  the  complaint  of  the  plaintiff  herein. 

II. 
The  said  District  Court  erred  in  dismissing  said 
action. 

ROBERT  C.  SAUNDERS, 

United  States  Attorney, 
F.  C.  REAGAN, 
Assistant   United   States   Attorney, 
Attorneys  for  the  Plaintiff. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  17,  1921.  F.  M.  Harshberger, 
Clerk.    By  S.  E.  Leitch,  Deputy.     [13] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 

vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS. 
Husband  and  Wife, 

Defendants. 
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Order  Allowing  Writ  of  Error. 

Comes  the  plaintiff,  United  States  of  America, 
by  its  attorneys,  and  files  herein  and  presents  to 
the  Court  its  petition  praying  for  the  allowance 
of  a  writ  of  error  on  assignment  of  error  intended 
to  be  urged,  and  praying  also  that  a  transcript  of 
record  and  proceedings,  upon  which  the  judgment 
herein  was  rendered,  duly  authenticated,  may  be 
sent  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that  such  other  and 
further  proceedings  be  had  as  may  be  proper  in  the 
premises.  Now,  on  consideration  thereof,  the  Court 
does  hereby  allow  the  Writ  of  Error  prayed  for. 

Dated  this  17th  day  of  May,  1921. 

EDWARD  E.  CUSHMAN, 
United  States  District  Judge. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  17,  1921.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [14] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 
vs. 
J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband  and  Wife, 

Defendants. 


16  The  United  States  of  America 

Admission    of    Service    of    Petition   for   Writ    of 

Error,  etc. 

Due,  timely  and  regular  service,  together  with 
the  receipt  of  copies  thereof,  of  the  plaintiff's 
petition  for  writ  of  error,  of  order  allowing  writ 
of  error,  and  praecipe  for  transcript  of  record  is 
hereby  admitted  this  17th  day  of  May,  1921. 

WETER  &  ROBERTS, 
Attorneys  for  the  Defendants. 
Received  a  copy  of  the  within  this  17th  day  of 
May,  1921. 

WETER  &  ROBERTS, 
Attorneys  for  the  Defendants. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  17,  1921.  F.  M.  Harshberger, 
Clerk.    By  S.  E.  Leitch,  Deputy.     [15] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 

vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 

Husband   and  Wife, 

Defendants, 
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Praecipe  for  Transcript  of  Record. 
To  the  Clerk  of  the  Above-entitled  Court: 

You  will  please  prepare  a  typewritten  transcript 
of  record  in  the  above-entitled  cause  on  writ  of 
error,  and  file  the  same  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  said 
record  to  comprise  the  following  papers: 

1.  Complaint. 

2.  Demurrer. 

3.  Memorandum  decision. 

4.  Petition  for  reargument. 

5.  Clerk 's  entry  denying  petition  for  reargument. 

6.  Judgment. 

7.  Petition  for  writ  of  error. 

8.  Assigmnent  of  errors. 

9.  Order  allowing  writ  of  error. 

10.  Admission  of  service. 

11.  This  praecipe. 

EGBERT  C.  SAUNDERS, 

United  States  Attorney^ 
F.  C.  REAGAN, 
Assistant   United   States  Attorney, 

Attorneys  for  Plaintiff.  [16] 
We  waive  the  provisions  of  the  Act  approved 
February  13,  1911,  and  direct  that  you  forward 
typewritten  transcript  to  the  Circuit  Court  of 
Appeals  for  printing,  as  provided  under  rule  105 
of  this  Court. 

RGBERT  C.  SAUNDERS, 

United  States  Attorney, 
F.  C.  REAGAN, 
Assistant  United   States  Attorney, 
Attorneys  for  Plaintiff, 
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We  hereby  acknowledge  service  of  copy  of  the 
foregoing  praecipe,  waive  the  right  to  request  the 
insertion  of  any  other  matters  than  those  incorpo- 
rated in  the  foregoing  praecipe,  and  stipulate  that 
the  proceedings,  papers,  orders  and  documents  in- 
cluded in  said  praecipe  constitute  a  full  and  suffi- 
cient record  upon  writ  of  error. 

WETER  &  ROBERTS, 
Attorneys  for  Defendants. 

[Indorsed]  :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  17, 1921.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [17] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5725. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 

vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband  and  Wife, 

Defendants. 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  F.  M.  Harshberger,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
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ington,  do  hereby  certify  this  typewritten  transcript 
of  record  consisting  of  pages  numbered  from  1  to  17, 
inclusive,  to  be  a  full,  true,  correct  and  complete 
copy  of  so  much  of  the  record,  papers,  and  other 
proceedings  in  the  above  and  foregoing  entitled 
cause,  as  is  required  by  praecipe  of  counsel  filed 
and  shown  herein,  as  the  same  remain  of  record 
and  on  file  in  the  office  of  the  Clerk  of  said  District 
Court,  and  that  the  same  constitute  the  record  on 
return  to  writ  of  error  herein,  from  the  judgment 
of  said  United  States  District  Court  for  the  West- 
ern District  of  Washington  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses  and  costs  in- 
curred in  my  office  on  behalf  of  the  appellant  for 
making  record,  certificate  or  return  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit in  the  above-entitled  cause,  to  wit: 
Clerk's  fees  (Sec.  828,  R.  8.  U.  S.)  for  making 
record,    certificate    or   return,    34   folios 
at  15^ $5.10 

[18] 
Certificate  of  Clerk  to  transcript  of  record, 

4  folios  at  15^,^ 60 

•Seal  to  said  certificate 20 

I  hereby  certify  that  the  above  cost  for  preparing 
and  certifying  record,  amounting  to  $5.90,  will  be 
included  in  my  quarterly  account  to  the  Govern- 
ment of  fees  and  emoluments  for  the  quarter  end- 
ing June  30th,  1921. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the   original   citation,   and   original 
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writ  of  error  issued  in  this  cause,  together  with  ac- 
ceptance of  service  thereof. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  31st  day  of  May, 
A.   D.    1921. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk   of   United   States   District   Court,   Western 
District  of  Washington.     [19] 


[Endorsed] :  No.  3697.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The 
United  States  of  America,  Plaintiff  in  Error,  vs. 
J.  J.  Matthews  and  Maude  K.  Matthews,  Husband 
and  Wife,  Defendants  in  Error.  Transcript  of 
Record.  Upon  Writ  of  Error  to  the  United  States 
District  Court  of  the  Western  District  of  Washing- 
ton, Northern  Division. 
Filed  June  3,  1921. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  . 


UNITED   STATES   OF  AMERICA, 

Plaintiff  in  Error, 
vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband  and  Wife, 

Defendants  in  Error. 

Writ  of  Error  (Original). 

The  United  States  of  America, — ss. 
The  President  of  the  United  States  of  America,  to 
the  Honorable  Judges  of  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Washington,  Northern  Division,  GREETING: 
Because  in  the  record  and  proceedings,  as  also 
in  the  rendition  of  the  judgment  of  a  plea  which  is 
in  said  District  Court,  before  the  Honorable  Ed- 
ward E.  Cushman,  between  United  States  of 
America,  the  plaintiff  in  error,  and  J.  J.  Matthews 
and  Maude  K.  Matthews,  husband  and  wife,  the 
defendants  in  error,  a  manifest  error  hath  happened 
to  the  prejudice  and  great  damage  of  United  States 
of  America,  plaintiff  in  error,  as  by  his  complaint 
and  petition  herein  appears,  and  we  being  willing 
that  error,  if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the 
party  aforesaid  in  this  behalf,  DO  COMMAND 
YOU,  if  judgment  be  therein  given,  that  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and 
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proceedings  with  all  things  concerning  the  same, 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  at  the  City  of  San  Francisco, 
State  of  California,  together  with  this  writ,  so  that 
you  have  the  same  at  said  City  of  San  Francisco 
within  thirty  days  from  the  date  hereof,  in 
said  Circuit  Court  of  Appeals  to  be  then  and  there 
held,  that  the  record  and  proceedings  aforesaid 
being  then  and  there  inspected,  said  United  States 
Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  the  error  what  of  right,  and 
according  to  the  laws  and  customs  of  the  United 
States  of  America  should  be  done  in  the  premises. 

WITNESS  the  Honorable  EDWARD  DOUGLAS 
WHITE,  Chief  Justice  of  the  United  States,  this 
18th  day  of  May,  1921,  and  the  year  of  the  Inde- 
pendence of  the  United  States,  one  hundred  and 
forty-fourth. 

[Seal]  F.  M.  HABSHBERGER, 

Clerk  of  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern 
Division. 

Acceptance  of  service  of  within  writ  of  error 
acknowledged  this day  of  May,  1921. 


Attorneys  for  Defendants  in  Error. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  18,  1921.  F.  M.  Harshberger, 
Clerk.     By  F.  L.  Crosby,  Jr.,  Deputy. 
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No.  3697.  In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Plaintiff  in  Error,  vs.  J.  J.  Matthews  and 
Maude  K.  Matthews,  Husband  and  Wife,  Defendants 
in  Error.  Writ  of  Error.  Filed  Jun.  3, 1921.  F.  D. 
Monckton,  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  . 


UNITED   STATES   OF  AMERICA, 

Plaintiff  in  Error, 

•vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband  and  Wife, 

Defendants  in  Error. 

Citation  on  Writ  of  Error  (Original). 

The  United  States  of  America, — ss. 

The  President  of  the  United  States  of  America,  to 

Weters  &  Roberts,  Attorneys  for  Defendants 

in  Error,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  at  San  Francisco, 
in  the  State  of  California,  within  thirty  days  from 
the  date  hereof,  pursuant  to  a  writ  of  error  filed 
in  the  clerk's  office  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, Northern  Division,  wherein  the  United  States 
of  America  is  plaintiff  in  error,  and  J.  J.  Matthews 
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and  Maude  K.  Matthews,  husband  and  wife,  are 
defendants  in  error,  to  show  cause,  if  any  there  be, 
why  judgment  in  the  said  writ  of  error  mentioned 
should  not  be  corrected  and  speedy  justice  should 
not  be  done  to  the  party  in  that  behalf. 

WITNESS,  the  Honorable  EDWARD  E.  CUSH- 
MAN,  Judge  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  this  18th  day  of  May,  1921. 

EDWARD  E.  CUSHMAN, 
United  States  District  Judge. 
[Seal]            Attest:     F.  M.  HARSHBERaER, 
Clerk  of  the  District  Court  of  the  United  States, 
for    the    Western    District    of    Washington, 
Northern  Division. 
Acceptance  of  service  of  within  Citation  on  Writ 
of  Error  acknowledged  this day  of  May,  1921. 


Attorneys  for  Defendants  in  Error. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  18,  1921.  F.  M.  Harshberger, 
Clerk.     By  F.  L.  Crosby,  Jr.,  Deputy. 

No.  3697.  In  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  United  States 
of  America,  Plaintiff  in  Error,  vs.  J.  J.  Matthews 
and  Maude  K.  Matthews,  Husband  and  Wife,  De- 
fendants in  Error.  Citation  on  Writ  of  Error. 
Filed  Jun.  3,  1921.     F.  D.  Monckton,  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  . 


UNITED   STATES   OF  AMERICA, 

Plaintiff  in  Error, 
vs. 

J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband  and  Wife, 

Defendants  in  Error. 

Acceptance  of  Service. 
Due  and  timely  service  of  Writ  of  Error  and 
Citation  on  Writ  of  Error  in  the   above-entitled 
cause  is  hereby  acknowledged  this  23d  day  of  May, 
1921. 

WETER  &  ROBERTS, 
Attorneys  for  Defendants  in  Error. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  23,  1921.  F.  M.  Harshberger, 
Clerk.     By  F.  L.  Crosby,  Jr.,  Deputy. 

No.  3697.  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  Filed  Jun.  3,  1921. 
F.  D.  Monckton,  Clerk. 
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THE     UNITED     STATES     OF 
AMERICA, 

Plaintiff  in  Error, 


vs. 


No.  3697 


J.  J.  MATTHEWS  and  MAUDE 
K.  MATTHEWS,  Husband  and 
Wife, 

Defendants  in  Error. 

Upon  Writ  of  Error  to  the  United  States  District 

Court  of  the  Western  District  of  Washington, 

Northern  Division. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


ROBERT  C.  SAUNDERS, 

United  States  Attorney, 

F.  C.  REAGAN, 

Assistant  United  States  Attorney. 

Attorneys  for  Plaintiff  in  Error. 
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THE  UNITED  STATES  OF 
AMERICA, 

Plaintiff  in  Error ^ 

vs.  I  No.  3697 

J.  J.  MATTHEWS  and  MAUDE 
K.  MATTHEWS,  Husband  and 
Wife, 

Defendants  in  Error. 

BRIEF  OF  PLAINTIFF  IN  ERROR 


STATEMENT 


Plaintiff  in  error  in  its  complaint  alleges  that  the 
defendants  in  error  are  husband  and  wife,  engaged 
as  a  firm  in  a  community  business  of  dealing  in 
timber  products,  and  that  on  November  27,  1918, 
acting  by  and  through  its  agent  or  governmental 
department,  the  Emergency  Fleet  Corporation,  the 
plaintiff  in  error  paid  to  the  said  defendants  in  error 
the  sum  of  $2508.78  which  pajTnent  was  made 
through  error  and  mistake  and  was  without  valu- 
able or  any  other  consideration.     Defendants  in 


error  demurred  to  said  complaint,  upon  the  follow- 
ing grounds: 

1.  That  there  is  a  defect  in  parties  plaintiff. 

2.  That  said  action  was  not  commenced  within 
the  time  limited  by  law. 

3.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Thereafter  the  court  filed  its  memorandum  opin- 
ion, which  is  as  follows: 

"The  complaint  alleges  that  the  defendants, 
husband  and  wife,  were  engaged  as  a  firm  in 
a  community  business,  dealing  in  timber  prod- 
ucts; that  the  plaintiff,  the  United  States, 
through  its  agent,  the  Emergency  Fleet  Cor- 
poration, through  error  and  mistake,  paid  cer- 
tain money  to  such  firm. 

"The  Shipping  Board  Act  of  September  7, 
1916,  created  a  Board  of  five  commissioners, 
to  be  appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate.  This  Act  (by  sec- 
tion 8146-f  [U.  S.  Comp.  Stat.  Ann.])^  pro- 
vided that  the  Board,  in  its  judgment,  might 
form,  under  the  laws  of  the  District  of  Colum- 
bia, one  or  more  corporations  for  acquiring  and 
operating  merchant  vessels.  The  Board  was 
authorized  by  the  Act  to  subscribe  for  the  (6) 
stock  of  such  corporations.  The  Emergency 
Fleet  Corporation  was  organized  by  the  Board 
under  this  Act  and  the  laws  of  the  District 


of  Columbia  and  it  subscribed  for  the  entire 
stock  of  the  corporation. 

''The  incorporation  act  of  the  District  of 
Columbia  provides  that,  when  the  certificate 
of  incorporation  is  filed,  the  persons  signing 
and  acknowledging  the  certificate  shall,  by 
the  name  in  the  certificate,  be  capable  of  suing 
and  being  sued  in  courts  of  law  and  equity. 

"Defendants  demur  to  the  complaint  upon  the 
grounds : 

"1.  That  there  is  a  defect  in  parties  plaintiff. 

"2.  That  said  action  was  not  commenced 
within  the  time  limited  by  law. 

"3.  That  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

''From  the  terms  of  the  Shipping  Board  Act 
and  the  incorporation  act  of  the  District  of 
Columbia,  I  am  of  the  opinion  that  an  inten- 
tion is  shown  on  the  part  of  Congress  that 
suits  by  the  Emergency  Fleet  Corporation 
should  be  brought  in  its  own  name;  that  the 
discretion  or  authority  to  prosecute  suits  other- 
wise does  not  reside  elsewhere.  It  is  not  true 
that  attributes  of  sovereignty  inhering  in  Gov- 
ernment establishments  are  lost,  unless  the 
suits  are  prosecuted  in  the  name  of  the  sov- 
ereign. 

"Ballaine  v.  Alaska  Northern  Ry.  Co.,  259 
Fed.  183. 

"Demurrer  sustained  on  the  first  ground. 
No  ruling  on  the  other  grounds."  (Tr.  pp. 
6-8.) 


Plaintiff  in  error  filed  its  petition  for  re-hearing 

as  follows: 

''Comes  now  the  plaintiff  and  respectfully 
petitions  this  court  for  a  reargument  and  a 
reconsideration  of  defendant's  demurrer,  for 
the  reason  and  upon  the  ground  that  the  court 
in  its  memorandum  decision,  filed  March  14, 
1921,  sustaining  defendants'  demurrer,  based 
its  decision  on  the  Shipping  Act  of  1916  (Sec. 
8146-f,  U.  S.  Comp.  Stat.  Ann.),  while  the 
Merchant  Marine  Act  1920,  an  act  of  Con- 
gress passed  June  5,  1920,  repealed  the  Act 
creating  the  Emergency  Fleet  Corporation,  and 
assigned  all  the  contracts,  agreements,  rights, 
interests,  and  remedies  of  the  Emergency  Fleet 
Corporation  to  the  United  States  Shipping 
Board,  which  is  a  United  States  Government 
administrative  body."    (Tr.  pp.  8-9.) 

This  petition  came  on  for  hearing  on  April  18, 
1921,  and  was  denied. 

JUDGMENT. 

"Be  it  remembered  that  this  matter  came  on 
heretofore  and  on  the  7th  day  of  March,  1921, 
duly  and  regularly  for  hearing  upon  the  de- 
murrer of  the  defendants  to  the  complaint  of 
the  plaintiff,  the  plaintiff  appearing  by  F.  C. 
Reagan,  Assistant  United  States  Attorney, 
and  the  defendants  by  their  attorneys,  Weter 
&  Roberts,  and  the  matter  being  duly  presented 
to  the  court  by  the  attorneys  for  the  respective 


parties,  and  the  court  having  considered  said 
demurrer  and  finding  that  there  was  a  defect 
in  parties  plaintiff  and  that  said  demurrer  was 
well  taken  and  should  be  sustained,  directs  that 
the  demurrer  so  filed  by  the  defendants  to  the 
complaint  of  the  plaintiff  be  sustained. 

"And  the  plaintiff  subsequent  thereto  hav- 
ing filed  its  petition  for  reargument  and  said 
petition  having  heretofore  come  on  for  hear- 
ing on  the  18th  day  of  April,  1921,  duly  and 
regularly  for  hearing,  and  the  court  having 
considered  said  petition  denied  the  same. 

''And  the  plaintiff  subsequent  thereto  having 
failed  to  amend  its  complaint  or  to  present 
any  further,  other  or  additional  applications 
for  a  reconsideration  of  the  order  so  made  by 
the  court  sustaining  said  demurrer,  and  the 
plaintiff  electing  to  stand  upon  its  complaint, 
and  refusing  to  plead  further, — 

"Now,  then,  upon  motion  of  the  defendants 
for  judgment,  it  is  by  the  court  ordered,  ad- 
judged and  DECREED  that  the  plaintiff  take 
nothing  by  reason  of  its  alleged  cause  of  action 
herein  as  against  the  defendants,  and  that  this 
action  as  against  the  defendants  be  and  it  is 
hereby  dismissed,  and  that  the  defendants  go 
hence  without  day  and  have  and  recover  of 
and  from  the  plaintiff  their  costs  and  disburse- 
ments herein  to  be  taxed;  to  all  of  which  the 
plaintiff  has  excepted  and  an  exception  is  al- 
lowed."    (Tr.  pp.  10-11.) 

Plaintiff  in  error  prosecutes  this  appeal  from  this 
judgment. 
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''ASSIGNMENT   OF   ERRORS. 

"Comes  now  the  plaintiff,  United  States  of 
America,  by  and  through  Robert  C.  Saunders, 
United  States  District  Attorney,  and  files  the 
following  assignment  of  errors  upon  which  he 
will  rely  upon  his  appeal  from  the  judgment 
made  by  this  Honorable  Court  on  the  17th  day 
of  May,  1921,  in  the  above  entitled  cause: 

"I. 

'That  the  United  States  District  Court  for 
the  Western  District  of  Washington,  Northern 
Division,  erred  in  sustaining  the  demurrer  of 
the  defendants  to  the  complaint  of  the  plaintiff 
herein. 

"11. 

"That  said  District  Court  erred  in  dismissing 
said  action."     (Tr.  pp.  13-14.) 

ARGUMENT. 

A  reading  of  the  opinion  of  the  trial  court  dis- 
closes the  fact  that  the  demurrer  to  the  complaint 
was  sustained  on  the  ground  that  there  was  a  defect 
in  the  parties  plaintiff;  the  court  saying: 

"From  the  terms  of  the  Shipping  Board  Act 
and  the  incorporation  act  of  the  District  of 
Columbia,  I  am  of  the  opinion  that  an  in- 
tention is  shown  on  the  part  of  Congress  that 
suits  by  the  Emergency  Fleet  Corporation 
should  be  brought  in  its  own  name;  that  the 
discretion  or  authority  to  prosecute  suits  other- 
wise does  not  reside  elsewhere." 


The  contention  of  the  plaintiff  in  error  is  that  in 
this  the  court  was  in  error,  on  the  following  grounds : 

(1)  The  United  States  was  the  real  party  in 
interest. 

(2)  The  United  States  Emergency  Fleet  Cor- 
poration was  a  governmental  arm  or  agency  of  the 
United  States. 

(3)  The  Act  of  Congress  of  June  5,  1920,  known 
as  the  Merchant  Marine  Act  or  Jones  Act  transfers 
to  the  United  States  Shipping  Board,  an  admitted 
governmental  agency,  all  contracts,  rights,  interest 
and  remedies  accruing  or  to  accrue  in  pursuance  of 
any  provision  of  the  Shipping  Act  of  1916  or  the 
Merchant  Marine  Act  of  1920,  and  specifically  di- 
rects that  said  Board  settle,  adjust  and  liquidate 
all  matters  arising  out  of  or  incident  to  the  exercise 
by  or  through  the  President  of  any  of  the  powers 
or  duties  conferred  upon  the  President  by  the  Ship- 
ping Act  of  1916. 

The  Shipping  Act  of  1916  (39  U.  S.  Stat,  at 
Large  728,  Comp.  Stat.  Sec.  8146-A,  et  seq.)  is  de- 
clared by  Congress  to  be  "An  Act  to  establish  a 

"United  States  Shipping  Board  for  the  purpose 
of  encouraging,  developing,  and  creating  a 
naval  auxiliary  and  naval  reserve  and  a  mer- 
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chant  marine  to  meet  the  requirements  of  the 
commerce  of  the  United  States  with  its  Ter- 
ritories and  possessions  and  with  foreign  coun- 
tries ;  to  regulate  carriers  by  water  engaged  in 
the  foreign  and  interstate  commerce  of  the 
United  States;  and  for  other  purposes." 

The  United  States  Emergency  Fleet  Corpora- 
tion, under  Section  8146,  U.  S.  Comp.  Stat.,  was 
formed  under  the  laws  of  the  District  of  Columbia. 
The  United  States  Shipping  Board  was  authorized 
by  the  act  to  and  did  subscribe  for  the  entire  stock 
of  the  Emergency  Fleet  Corporation. 

The  Merchant  Marine  Act  of  1920  (Act  of  Con- 
gress of  June  5,  1920),  was  an  act  which  provided: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  That  it  is  necessary 
for  the  national  defense  and  for  the  proper 
growth  of  its  foreign  and  domestic  commerce 
that  the  United  States  shall  have  a  merchant 
marine  of  the  best  equipped  and  most  suitable 
types  of  vessels  sufficient  to  carry  the  greater 
portion  of  its  commerce  and  serve  as  a  naval 
or  military  auxiliary  in  time  of  war  or  na- 
tional emergency,  ultimately  to  be  owned  and 
operated  privately  by  citizens  of  the  United 
States;  and  it  is  hereby  declared  to  be  the 
policy  of  the  United  States  to  do  whatever 
may  be  necessary  to  develop  and  encourage  the 
maintenance  of  such  a  merchant  marine,  and, 
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in  so  far  as  may  not  be  inconsistent  with  the 
express  provisions  of  this  Act,  the  United 
States  Shipping  Board  shall,  in  the  disposition 
of  vessels  and  shipping  property  as  hereinafter 
provided,  in  the  making  of  rules  and  regula- 
tions, and  in  the  administration  of  the  shipping 
laws  keep  always  in  view  this  purpose  and 
object  as  the  primary  end  to  be  obtained." 

Under  Section  2  of  this  Act  we  find  certain  provi- 
sions of  the  Shipping  Act  of  1916  repealed. 

"(b)  The  repeal  of  such  Acts  or  parts  of 
Acts  is  subject  to  the  following  limitations : 

"(1)  All  contracts  or  agreements  lawfully 
entered  into  before  the  passage  of  this  Act 
under  any  such  Act  or  part  of  Act  shall  be 
assumed  and  carried  out  by  the  United  States 
Shipping  Board,  hereinafter  called  'the  board.' 

"(2)  All  rights,  interests,  or  remedies  ac- 
cruing or  to  accrue  as  a  result  of  any  such 
contract  or  agreement  or  of  any  action  taken 
in  pursuance  of  any  such  Act  or  parts  of  Acts 
shall  be  in  all  respects  as  valid,  and  may  be 
exercised  and  enforced  in  like  manner,  subject 
to  the  provisions  of  subdivision  (c)  of  this 
section,  as  if  this  Act  had  not  been  passed. 

"(c)  As  soon  as  practicable  after  the  pas- 
sage of  this  Act  the  board  shall  adjust,  settle, 
and  liquidate  all  matters  arising  out  of  or  in- 
cident to  the  exercise  by  or  through  the  Presi- 
dent of  any  of  the  powers  or  duties  conferred 
or  imposed  upon  the  President  by  any  such 
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Act  or  parts  of  Acts;  and  for  this  purpose  the 
board,  instead  of  the  President,  shall  have  and 
exercise  any  of  such  powers  and  duties  relat- 
ing to  the  determination  and  payment  of  just 
compensation :  Provided,  That  any  person  dis- 
satisfied with  any  decision  of  the  board  shall 
have  the  same  right  to  sue  the  United  States 
as  he  would  have  had  if  the  decision  had  been 
made  by  the  President  of  the  United  States 
under  the  Acts  hereby  repealed." 

These  provisions,  quoted  from  the  Acts  of  1916 
and  1920,  clearly  show  that  the  United  States  is 
the  real  party  in  interest  in  this  case.  It  goes  even 
further  than  that  and  shows  that  the  Emergency 
Fleet  Corporation  was  exercising  governmental 
functions  in  that  it  was  developing  and  creating  a 
naval  reserve  and  a  naval  auxiliary,  and  that,  in  the 
words  of  Congress,  it  was  necessary  for  the  national 
defense  to  serve  as  a  naval  and  military  auxiliary  in 
time  of  war  or  national  emergency. 

Section  179  of  Remington  &  Ballinger's  Code  of 

Washington,  provides: 

"Every  action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  is 
otherwise  provided  by  law." 

Section  914,  of  the  United  States  Revised  Stat- 
utes, Section  1537  of  the  Compiled  Statutes,  pro- 
vides : 
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"The  practice,  pleadings  and  forms  and 
modes  of  proceeding  in  civil  causes,  other 
than  equity  and  admiralty  causes,  in  the  (cir- 
cuit and)  district  courts,  shall  conform,  as 
near  as  may  be,  to  the  practice,  pleadings  and 
forms  and  modes  of  proceeding  existing  at 
the  time  in  like  causes  in  the  courts  of  record 
of  the  State  within  which  such  (circuit  or) 
district  courts  are  held,  any  rule  of  the  court 
to  the  contrary  notwithstanding." 

We  submit  that  the  United  States,  under  the 
above  Acts  of  Congress  and  the  Washington  Stat- 
utes was  the  real  party  in  interest  and  was  the 
proper  party  plaintiff  in  this  action,  and  that  there 
was  no  defect  of  parties  plaintiff,  and  that  under 
the  Acts  of  1916  and  1920  the  Emergency  Fleet  Cor- 
poration was  a  governmental  agency  acting  for 
and  on  behalf  of  the  United  States. 

It  was  said  by  Chief  Justice  Marshall,  in  the 
Dartmouth  College  case  (4  Wheat.  518;  4  Legal  Ed. 
629),  "to  determine  the  character  of  a  corporation 
the  beneficial  purposes  to  which  the  property  of  the 
corporation  is  to  be  used  may  be  considered." 

It  is  a  matter  of  common  knowledge  that  the 
United  States  Emergency  Fleet  Corporation  was 
formed  for  the  purpose  of  operating  naval  and 
military  transports  during  the  emergency  with  the 
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war  with  Germany;  in  fact,  it  might  be  said  that 
the  sole  purpose  of  its  organization  was  to  assist  in 
dispatching  and  transporting  to  Europe  supplies 
and  men  to  carry  on  the  war.  It  cannot  be  denied 
that  this  was  a  governmental  function. 

The  Supreme  Court  in  the  Lake  Monroe  (250  U. 
S.  246;  63  L.  Ed.  962),  says: 

"But  at  the  time  of  the  emergency  provi- 
sion of  June  15,  1917,  the  Shipping  Board  had 
been  established  as  a  public  commission,  with 
broad  administrative  powers,  and  subject  to 
definite  restrictions,  and  the  Fleet  Corporation 
had  been  created  as  its  agency,  financed  with 
public  funds.  The  emergency  shipping  legisla- 
tion evidently  was  enacted  in  the  expectation 
that  the  President  would  employ  the  Ship- 
ping Board  and  the  Fleet  Corporation  as  its 
agencies  to  exercise  the  new  powers,  for  the 
Fleet  Corporation  was  mentioned  in  the  act, 
and  it  was  known  to  be  but  an  arm  of  the 
Board." 

In  the  case  of  Ballaine  v.  Alaska  Northern  Rail- 
way Company,  259  Fed.  183,  the  evidence  showed 
that  the  United  States  owned  not  only  the  property 
of  the  Alaska  Northern  Railway  Company,  but  all 
its  stocks  and  bonds,  and  this  court  found  that  while 
the  United  States  was  the  owner,  the  corporation 
was  its  agent  for  governmental  and  public  purposes, 
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and  held  that  without  the  consent  of  the  government 
the  corporation  could  not  be  sued ;  the  court  saying : 

"The  Act  of  March  12,  1914,  c.  37,  hereto- 
fore cited,  which  authorizes  the  President  to 
locate,  construct,  and  operate  railroads  in 
Alaska,  expressly  provides  that  the  Alaska 
railroad  is  for  the  settlement  of  public  lands 
and  for  transportation  of  coal  for  the  army 
and  navy,  for  the  transportation  of  troops, 
arms,  munitions  of  war,  the  mails,  and  for 
'other  governmental  and  public  uses,'  and  to 
transport  passengers  and  property.  The  act 
(section  4)  also  confers  authority  upon  the 
President,  through  such  agents  as  he  may  ap- 
point or  employ,  to  do  all  necessary  acts,  in 
addition  to  those  specially  authorized,  to  en- 
able him  to  accomplish  the  purposes  of  the  act. 
By  section  1  the  President  is  authorized  to  pur- 
chase or  acquire  other  railroads  to  carry  out 
the  purposes  of  the  act,  and  to  employ  officers 
and  agents  in  order  to  accomplish  the  purpose 
of  the  legislation.  Taking  all  these  provisions 
together,  they  plainly  show  that  the  United 
States,  in  acquiring  the  stocks  and  bonds  and 
property  of  the  Alaska  Northern  Railway  Com- 
pany, acted  in  its  sovereign  capacity,  and  in 
exercising  entire  control,  possession,  ownership, 
and  management,  has  merely  employed  the  cor- 
porate organization  as  an  agency  through 
which  to  execute  the  purposes  of  the  statute." 

This  court  in  that  case  cited  as  authority,  Cali- 
fornia V.  Pacific  Railway  Company,  127  U.  S.  1, 


14 

32  L.  Ed.  150;  Luxton  v.  North  River  Bridge  Co., 
153  U.  S.  525,  38  L.  Ed.  808,  and  Indiana  v.  United 
States,  148  U.  S.  148,  37  L.  Ed.  401,  all  of  which 
hold  that  Congress  can  create  corporations  as  the 
appropriate  means  of  executing  the  powers  of  gov- 
ernment. 

In  Sloan  Shipyards  Corporation  v.  United  States 
Shipping  Board  Emergency  Fleet  Corporation,  268 
Fed.  624,  Judge  Neterer,  in  a  very  learned  and 
exhaustive  opinion,  held  that  the  United  States  was 
the  real  party  in  interest : 

"The  intent  of  the  Congress  in  the  agency 
employed  and  the  directions  given,  the  provi- 
sions of  the  act,  and  legislation  with  relation 
thereto,  appear  to  be  conclusive  that  the  United 
States  acted  in  its  sovereign  capacity,  and  in 
exercising  entire  control,  possession,  ownership, 
and  management  it  has  merely  employed  the 
corporate  organization  of  its  own  creation  so 
far  as  applicable  as  an  instrumentality  or 
'arm,'  with  which  to  execute  the  purposes  of 
this  Statute,  and  in  so  doing  it  was  not  divested 
of  its  sovereignty." 

Under  the  above  citations  it  would  seem  that  there 
can  be  no  question  but  the  United  States  was  the 
real  party  in  interest  and  was  the  proper  party 
plaintiff,  and  that  the  Emergency  Fleet  Corporation 
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was  but  an  instrumentality  or  arm  through  which 
the  United  States  acted  in  its  sovereign  capacity, 
and  with  which  the  United  States  carried  out  the 
intention  of  Congress. 

Section  2,  subdivision  (b)  of  the  Act  of  Congress 
of  June  5, 1920,  known  as  the  Merchant  Marine  Act, 
repealed  certain  emergency  shipping  legislation,  and 
in  the  sections  quoted  above  transferred  to  the 
United  States  Shipping  Board  all  contracts,  agree- 
ments, rights,  interests  and  remedies  accruing  or  to 
accrue  by  reason  of  any  actions  taken  in  pursu- 
ance of  the  Act  of  1916.  It  went  further,  and  pro- 
vides that  said  board  shall  adjust,  settle  and  liqui- 
date all  matters  pertaining  to  any  action  arising 
out  of  or  pursuant  to  said  act. 

There  can  be  no  argument  that  the  United  States 
Shipping  Board  is  a  governmental  agency  function- 
ing for  and  on  behalf  of  the  United  States.  This 
action  was  brought  in  December,  1920,  nearly  six 
months  after  the  Merchant  Marine  Act  was  passed, 
and  it  would  seem  that  it  would  need  no  extended 
argument  to  the  proposition  that  the  United  States 
was  the  real  party  in  interest  and  was  the  proper 
party  plaintiff. 

We  submit  that  the  judgment  of  the  trial  court 
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should  be  reversed,  with  directions  to  overrule  the 
demurrer. 

Respectfully  submitted, 

ROBT.  C.  SAUNDERS, 

United  States  Attorney. 

FRANCIS  C.  REAGAN, 

Assistant  United  States  Attorney. 

Attorneys  for  Plaintiff  in  Error. 


No.  3697 

(txYtmt  Olourt  of  Appeals 

iFnr  StfF  Ntnttf  Qltrrmt 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff  in  Error, 
vs. 
J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband  and  Wife, 

Defendants  in  Error. 


WRIT    OF    ERROR    TO    THE     DISTRICT 

COURT  OF  THE  UNITED  STATES  FOR 

THE   WESTERN    DISTRICT    OF 

WASHINGTON,  NORTHERN 

DIVISION. 

Hon.  Edward  E.  Cushman,  Judge. 


BRIEF  Of  Defendants  In  Error 


JAMES  P.  WETER, 
F.  M.  ROBERTS, 
WM.  G.  LONG, 

Attorneys  for  Defendants  in  Error. 
1012  Lowman  Building,  Seattle,  Washington. 

THE   ARGUS   PRESS.    SEATTLE  "  '    ^       fi.       .^  g' 

^  iled 

^  J  ^tx>  1  3  1921 

^  T^.     r\     nn #_.. 


No.  3697 

Ctrrmt  fflnurt  of  Appeals 

iFnr  Stj^  Nmttj  Qltrrmt 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff  in  Error, 
vs. 
J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband  and  Wife, 

Defendants  in  Error. 


WRIT    OF    ERROR    TO    THE    DISTRICT 

COURT  OF  THE  UNITED  STATES  FOR 

THE   WESTERN    DISTRICT    OF 

WASHINGTON,  NORTHERN 

DIVISION. 

Hon.  Edward  E.  Cushman,  Judge. 


BRIEF  Of  Defendants  In  Error 


JAMES  P.  WETER. 
F.  M.  ROBERTS, 
WM.  G.  LONG, 

Attorneys  for  Defendants  in  Error. 
1012  Lowman  Building,  Seattle,  Washington. 


No.  3697 

Oltrrmt  (Eamt  nf  Appeals 

Jnr  Sllf^  Ninttj  Qltrrmt 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff  in  Error , 
vs. 
J.  J.  MATTHEWS  and  MAUDE  K.  MATTHEWS, 
Husband  and  Wife, 

Defendants  hi  Error. 


WRIT    OF    ERROR    TO    THE    DISTRICT 

COURT  OF  THE  UNITED  STATES  FOR 

THE   WESTERN    DISTRICT    OF 

WASHINGTON,  NORTHERN 

DIVISION. 

Hon.  Edward  E.  Cushman,  Judge. 


Brief  Of  Defendants  In  Error 


STATEMENT. 

Plaintiff  in  error  commenced  an  action  against 
defendants  in  error  alleging  that  on  or  about  ^he 
27th  day  of  November,  1918,  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation  paid 
defendants  in  error  by  mistake  the  sum  of  $2508.78. 


Defendants  in  error  demurred  to  the  complaint  in 
said  action  on  the  grounds : 

1.  That  there  is  a  defect  in  parties  plaintiff. 

2.  That  said  action  was  not  commenced  within 
the  time  limited  by  law. 

3.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Only  the  first  ground  was  considered  or  passed 
upon  and,  therefore,  the  only  matter  at  issue  on 
this  appeal  is  the  correctness  of  the  ruling  upon 
that  ground.  The  Court  sustained  the  demurrer 
in  the  following  opinion: 

''From  the  terms  of  the  Shipping  Board  Act 
and  the  incorporation  act  of  the  District  of 
Columbia,  I  am  of  the  opinion  that  an  intention 
is  shown  on  the  part  of  Congress  that  suits 
by  the   Emergency   Fleet   Corporation   should 
be  brought  in  its  own  name;  that  the  discre- 
tion or  authority  to  prosecute  suits  otherwise 
does  not  reside  elsewhere." 
Petition  for  rehearing  was  denied  and  dismissal 
of  defendants  in  error  was  granted.    The  contention 
of  the  defendants  in  error  was  and  is  that  the  United 
States  Shipping  Board  Emergency  Fleet  Corpora- 
tion is  a  distinct  and  separate   entity   apart   from 
the  government    of   the  United  States;  that   suits 
by  said  corporation  should  be  brought  in  its  own 
name,  and  that  discretion  or  authority  to  prosecute 
suits  otherwise  does  not  reside  elsewhere. 
The  contentions  of  the  plaintiff  in  error  are : 


1.  That  the  United  States  was  the  real  party 
in   interest. 

2.  That  the  United  States  Shipping  Board  Emer- 
gency Fleet  Corporation  was  a  governmental  arm, 
or  agency  of  the  United  States. 

3.  The  Act  of  Congress  of  June  5,  1920,  transfers 
to  the  United  States  Shipping  Board,  an  admitted 
governmental  agency,  all  contracts,  rights,  interest 
and  remedies  accruing,  or  to  accrue,  in  pursuance 
of  any  provision  of  the  Shipping  Act  of  1916  or 
the  Merchant  Marine  Act  of  1920,  and  specifically 
directs  that  said  Board  settle,  adjust  and  liquidate 
all  matters  arising  out  of  or  incident  to  the  exercise 
by,  or  through,  the  President  of  any  of  the  powers 
or  duties  conferred  upon  the  President  by  the  Ship- 
ping Act  of  1916. 

The  first  two  contentions  of  plaintiff  in  error 
will  be  treated  together  in  this  brief  for  the  reason 
that  they  mean  practically  one  and  the  same  thing. 
If  the  second  contention  be  sound,  the  first  would 
be  sound  as  a  matter  of  course,  and  if  the  second 
be  erroneous,  then  likewise  the  first  would  be  erro- 
neous also. 

The  third  contention  of  plaintiff  in  error  will  be 
treated  separately. 


ARGUMENT. 
I. 

The  United  States  Shipping  Board  Emergency 
Fleet  Corporation  is  not  such  an  agent,  or  govern- 
mental department,  as  to  make  the  United  States  the 
real  party  in  interest  in  suits  such  as  this  arising 
out  of  business  dealings  had  between  the  Emergency 
Fleet  Corporation  and  defendants  in  error. 

The  erroneous  impression  has  arisen  that  this 
corporation  was  in  fact  a  governmental  depart- 
ment, or  arm,  because  of  the  fact  that  the  cor- 
poration functioned  for  the  first  time  during  the 
recent  war,  and  because  it  had  delegated  to  it  con- 
siderable powers  originally  granted  to  the  President 
by  Congress;  but  if  we  go  back  to  the  very  incep- 
tion of  the  law  authorizing  this  corporation  we  read- 
ily can  ascertain  that  Congress  never  intended  that 
it  be  a  governmental  department  or  arm. 

Bear  in  mind  that  the  act  authorizing  the  Emer- 
gency Fleet  Corporation,  the  Shipping  Act  of  S3p- 
tember  7,  1916,  was  submitted  to  Congress  for 
discussion  May  16,  1916,  almost  a  year  before  the 
declaration  of  war.  This  act  was  but  the  culmina- 
tion of  a  series  of  attempts  made  for  many  years 
past  to  extend  aid  in  re-establishing  a  prosperous 
United  States  Merchant  Marine.  Even  a  cursory 
reading  of  the  discussion  centering  around  that  bill 
reveals  that  the  two  main  purposes  thereof  were: 

1.  To  extend  our  commerce. 

2.  To  provide  naval  auxiliaries  in  time  of  war. 

It  was  largely  a  commercial  venture, — a  business 


proposition.     War  at  that  time  was  not  seriously 
contemplated. 

It  is  interesting  to  note  that  from  the  speeches 
in  the  House  of  Representatives  made  by  the  pro- 
ponents of  the  Bill  before  it  became  a  law,  nothing 
seemed  farther  from  their  minds  than  that  they 
were  creating  in  the  Emergency  Fleet  Corporation 
a  governmental  department  such  as  plaintiff  in 
error  contends  was  created.  They  took  particular 
pains  to  assure  those  who  opposed  government  own- 
ership, that  government  ownership  was  not  in- 
tended. 

''The  government  ownership  feature  of  this 
Bill  is  limited.  The  possibility  of  government 
operation  under  the  pending  measure  bears 
the  same  relation  to  the  balance  of  the  Bill 
that  a  single  grain  of  cockle  would  bear  to  a 
full  measure  of  wheat." 

Representative  Sanders  of  Virginia. 
Congressional  Record  p.  8103,  May  16,  1916. 
''Granting  for  the  sake  of  argument  that 
government  ownership  of  vessels  is  objectiona- 
ble, yet  if  there  is  any  feature  in  this  Bill, 
any  feature  of  government  ownership,  it  con- 
tains in   itself  the  means  for  the  automatic 
elimination  of  all  government  ownership." 
Representative  Burke  of  Wisconsin. 
Congressional  Record  p.  8091,  May  16,  1916. 
"Its  sole  aim  and  enterprise  is  to  provide  the 
country  with  shipping  facilities  absolutely  nee- 
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essary  to  carry  on  its  commerce  with  other  na- 
tions of  the  world." 

Representative  Lazaro  of  Louisiana. 

Congressional  Record  p.  8103,  May  16,  1916. 

'^This  is  not  a  political  question, — this  is  a 
great  business  proposition  which  any  man  who 
has  any  products  to  ship  to  foreign  countries 
is  interested  in." 

Representative  Miller  of  Pennsylvania. 

Congressional  Record  p.  8071,  May  16,  1916. 

"Another  provision  that  they  (the  minority) 
did  not  approve,  was  that  in  reference  to  the 
government  operation  of  ships.  *  '^  *  If 
you  look  at  Section  11  of  the  Bill,  you  will  see 
that  it  provides  that  after  five  years  the  opera- 
tion of  ships  under  the  corporation  in  which 
the  government  may  own  a  majority  of  the 
stock,  shall  cease.  That  concession  was  made 
to  those  who  opposed  permanent  government 
operation  of  ships.  We  further  provided  that 
these  foreign-built  ships,  and  ships  operated  by 
a  corporation  in  which  the  government  is  the 
owner  of  stock,  may  not  be  used  in  Coastwise 
trade.  *  *  *  As  we  wished  to  demonstrate 
that  we  have  no  intention  to  discourage  private 
capital  from  investing  in  shipping  for  fear  of 
competition  by  the  government  controlled  lines, 
we  wrote  that  provision  in  the  bill." 

Representatives  Alexander. 

Congressional  Record  p.  8079,  May  16,  191G. 
Not  only  was  the  bill  advocated  because  it  was 


a  business  proposition,  but  it  was  even  opposed  for 
the  same  reason. 

''I  shall  vote  against  this  Bill  because  the  sole 
argument  in  its  favor  is  that  it  is  necessary 
to  create  a  great  Merchant  Fleet     *     *     '^     to 
be  run  as  a  government  trading  venture." 
Representative  Siegel  of  New  York. 
Congressional  Record  Appendix  999,  May  16, 
1616. 
These  extracts,  together  with  the  extended  debate 
of  which  they  are  a  part,  clearly  indicate  that  Con- 
gress in  passing  the  law  providing  for  the  Emer- 
gency Fleet  Corporation  did  not  have  in  mind  the 
creation  of  a  governmental  department  for  the  exer- 
cise of  administrative  functions,  but  did  have  in 
mind  the  creation  of  an  independent  corporation 
aided  by  the  government  to  assist  the  commerce  of 
the  United  States  in  establishing  itself  against  for- 
eign competition — purely  a  commercial  venture. 

The  law  itself  provided  (Sec.  11  Shipping  Act 
1916— 8146-F  U.  S.  Compiled  Statutes  annotated) 
that  the  United  States  Shipping  Board  might  or- 
ganize a  corporation  under  the  laws  of  the  District 
of  Columbia  in  which  the  government  should  hold 
at  least  51%  of  the  stock  and  private  parties  m.ight 
hold  49%,  and  that  this  corporation  might  build, 
lease  and  charter  ships  in  foreign  commerce.  The 
corporation  laws  of  the  District  of  Columbia,  under 
which  the  corporation  was  to  be  created,  provide: 
"*  *  *  When  the  certificate  shall  have 
been  filed     *     *     *     they  shall  be  a  body  poii- 
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tic     *     *     *     capable  of  suing  and  being  sued 

in  any  Court  of  law  or  equity  in  the  District." 

Code,  District  of  Columbia,  Sec.  607,  p.  159. 

As  further  evidence  that  Congress  never  intended 
the  Emergency  Fleet  Corporation  to  be  a  govern- 
mental department,  in  the  Uurgent  Deficiencies 
Bill  for  the  year  ending  June  30,  1918,  treating 
of  the  question  of  civil  service  employes.  Congress 
inserted  this  provision:  'That  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation  shall 
be  considered  a  government  establishment  for  the 
purposes  of  this  section."  Sec.  7,  chap.  79,  Comp. 
Stat.  Ann.  Supp.  1919,  Sec.  251-B. 

Had  Congress  considered  the  Emergency  Fleet 
corporation  a  governmental  department,  such  legis- 
lation would  have  been  entirely  unnecessary.  By 
thus  centering  it  out,  and  specifying  that  for  this 
particular  purpose  it  be  considered  a  government 
establishment.  Congress  certainly  made  it  pJain 
that  for  all  other  purposes  the  corporation  should 
not  be  so  considered. 

Thus  we  have  the  members  of  Congress  continu- 
ally referring  to  this  law  as  a  business  proposi- 
tion, the  corporation  itself  organized  as  any  other 
commercial  body,  capable  of  suing  and  being  sued, 
and  49%  of  its  stock  capable  of  being  owned  by 
private  parties.  If  Congress  really  intended  this 
corporation  to  be  a  governmental  department,  or  a 
mere  government  arm — immune  from  suit  and  in- 
capable of  suing,  it  could  have  done  so.  But  by 
having  clothed  it  with  powers  of  suing  and  being 
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sued,  and  having  provided  for  the  issuance  of  stock 
to  private  parties,  as  in  other  private  corporations, 
it  impliedly  consented  that  it  and  its  stockholders 
be  regarded  as  any  other  corporation  and  its  stock- 
holders. It  follows,  therefore,  that  the  fact  that 
the  United  States  is  a  stockholder  in  the  corpora- 
tion does  not  make  the  United  States  the  real 
party  in  interest  in  this  case,  even  though  it  hold 
a  majority  of  the  stock.  The  fundamental  nature 
of  the  corporation  remains  unchanged. 

Bank  of  United  States  vs.  Planters  Bank  of 

Georgia,  6  L.  Addn.  244. 
"It  is,  we  think,  a  sound  principle  that, 
when  a  government  becomes  a  partner  in  any 
trading  company,  it  divests  itself,  so  far  as 
concerns  the  transaction  of  that  company,  of 
its  sovereign  character,  and  takes  that  of  a 
private  citizen.  Instead  of  communicating  to 
the  company  its  privileges  and  its  preroga- 
tives, it  descends  to  a  level  with  those  with 
whom  it  associates  itself,  and  takes  the  char- 
acter which  belongs  to  its  associates,  and  to 
the  business  which  is  to  be  transacted.  Thus, 
many  states  of  this  Union,  who  have  an  in- 
terest in  banks,  are  not  suable  even  in  their 
own  courts ;  yet  they  never  exempt  the  corpora- 
tion from  being  sued.  The  state  of  Georgia, 
by  giving  to  the  bank  the  capacity  to  sue 
and  be  sued,  voluntarily  strips  itself  of  its 
sovereign  character,  so  far  as  respects  the 
transactions  of  the  bank,  and  waives  all  the 
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privileges  of  that  character.     As  a  member 
of  a  corporation,   a  government  never  exer- 
cises its  sovereignty.    It  acts  merely  as  a  cor- 
porator, and  exercises  no  other  power  in  the 
management   of   the   affairs   of   the   corpora- 
tion than   are  expressly  given  by  the  incor- 
porating act." 
Not  only  does  Congressional  intent,  as  expressed 
in  the  events  leading  up  to  the  passage,  and  ex- 
pressed in  the  bill  itself,  oppose  the  theory  that  the 
Emergency  Fleet   Corporation   is  a  governmental 
department,  but  by  far  the  greater  v^eight  of  ju- 
dicial opinion  is  opposed  to  such  interpretation.    In 
the  case  of 

Commonwealth  Finance  Corporation  vs. 
Landis  (Emergency  Fleet  Corporation, 
Garnishee),  261  Federal  440, 
the  Emergency  Fleet  Corporation  sought  immunity 
from  garnishment  on  the  grounds  that  it  was  in 
fact  the  United  States.  Judge  Dickinson  in  denying 
such  immunity,  stated  at  page  443: 

'There  is  this  very  practical  and  common- 
sense  view  of  the  broad  question  here  involved 
and  of  the  general  situation  presented.  Private 
persons  and  inviduals  must  deal  with  this  cor- 
poration as  contractors  or  otherwise  in  the  ac- 
complishment of  the  work  with  which  the  cor- 
poration has  to  do.  Supplies  or  materials  must 
be  furnished  to  the  corporation  and  to  those 
who  have  contracted  with  it.  Obligations  of 
some  kind  to  make  payment  must  be  incurred. 
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Congress  has  found  it  to  be  best  to  so  pro- 
vide that  the  United  States  shall  not  directly 
incur  these  obligations.  If  the  obligations  in- 
curred were  the  obligations  of  the  United 
States,  it  has  so  far  laid  aside  the  robes  of 
sovereignty  as  to  permit  the  question  of  the 
existence  of  such  obligation  to  be  determined 
by  the  Court  of  Claims  and  within  limits  by 
the  District  Courts.  If  this  remedy  was  pur- 
sued by  any  one  having  a  claim,  no  matter 
how  just  that  claim  might  be,  the  United 
States  might  very  well  interpose  the  defense 
that  it  had  not  incurred  any  obligation  and 
the  foregoing  remedy  would  be  denied  the 
claimant.  If  the  corporation  was  not  amenable 
to  process,  then  the  intolerable  situation  would 
be  presented  that  the  corporation  was  free  to 
admit  or  repudiate  its  obligations  at  its  free 
will  and  pleasure. 

^'We  are  certainly  justified  in  assuming  that 
Congress,  by  its  legislation  on  the  subject,  in- 
tended that  the  obligations  which  necessarily 
must  be  incurred  will  be  met  either  by  the 
United  States  or  this  corporation,  and  that  it 
tvas  further  intended  that  the  existence  and 
extent  of  such  obligations  should  be  determined 
either  as  against  the  United  States  or  as 
against  the  corporation,  and  as  Congress  has 
not  seen  fit  to  have  the  United  States  directly 
assume  the  obligation,  and  has  not  provided 
any  way  in  which  any  questions  which  may 
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arise  may  be  determined  in  favor  or  against 
the    United  States,    the  further  inference   is 
justified  that  Congress  intended  that  whatever 
obligations  were  incurred  were  incurred  by  this 
corporation,  and  has  further  intended  that  such 
questions  as  arise  may  be  determined  in  favor 
of  or  against  the  corporation.^^ 
We  might  add  here,  although  the  matter  is  not 
directly  in  issue  in  this  appeal,  that  the  sugges- 
tion in  the  foregoing  opinion  of  the  difficulty  if  not 
utter  impossibility  of  a  claimant  against  the  Emer- 
gency Fleet  Corporation  ever  litigating  his  claim 
ag^.inst  the  United  States,  should  receive  the  earnest 
consideration  of  this  Court. 

If  the  Emergency  Fleet  Corporation  had  sued 
in  its  own  name,  the  defendants  in  error  could  have 
counter-claimed  against  it.  But,  as  stated  in  the 
Finance  case,  supra,  to  compel  defendants  in  error 
to  litigate  their  counter-claims  against  the  Emer- 
gency Fleet  Corporation  in  an  action  with  the 
United  States  as  plaintiff  would  mean  a  virtual 
denial  of  any  redress  whatsoever.  Such  injustice 
should  not  be  countenanced  by  this  Court. 
In 

Gould  Coupler  Co.  vs.  United  States  Skip- 
ping Board  Ew^ergnecy  Fleet  Corporation, 
261  Fed.  716, 
the  Emergency  Fleet  Corporation  sought  to  have 
process  set  aside  on  the  grounds  of  sovereign  im- 
munity from  process.  We  quote  from  Judgfe  Hand's 
opinion  as  follows,  at  page  717: 
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"Now,  in  these  cases  it  appears  to  me  too 
clear  for  dispute  that  the  Fleet  Corporation 
is  in  general  capable  of  being  sued.  Section  11 
of  the  Shipping  Act  (Comp.  St.  8146f)  provides 
that  the  corporation  shall  be  chartered  under 
the  laws  of  the  District  of  Columbia,  and  no 
one  disputes  that  this  means  under  its  general 
corporations  laws.  The  corporation  was  so 
formed  under  Code  of  Law  D.  C.  c.  18,  sub- 
chapter 4,  which  authorized  actions  by  and 
against  any  corporation  so  organized.  The 
Fleet  Corporation  was  therefore  meant  to  be 
a  legal  person  without  immunity  quite  as  much 
as  any  other  corporation.  In  view  of  these 
provisions  it  is  unnecessary  to  consider  any 
of  the  cases  touching  the  general  liability  to 
process  of  corporations  in  which  the  United 
States  may  be  a  stockholder  or  which  it  may 
organize  for  governmental  purposes." 
and  at  page  718: 

«*     *     :;:     j|-  j^^g^  follow  that  in  choosing 

the  Fleet  Corporation  he  chose  it  with  all  its 
limitations  upon  its  head.  In  other  words, 
Congress  contemplated  that  possibility  and  ex- 
pected that  in  so  delegating  his  powers  he 
must  subject  their  exercise  to  the  scrutiny  of 
the  customary  tribunals,  precisely  as  the  Fleet 
Corporation's  other  activities  were  subject." 
A  similar  holding  was  made  by  Judge  Foster  in 
American  Cotton  Oil  Co.  vs.  United  States 
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Shipping  Board  Emergency  Fleet  Corpora- 
tion, 270  Fed.  296. 
The  Supreme  Court  of  New  York  in  the  case  of 
IngersolURand  vs.   United  States  Shipping 
Board  Emergency  Fleet  Corporation,  187 
N.  Y.  S.   695. 
refused  to  accept  the  theory  that  the  Emergency 
Fleet  Corporation  is  a  governmental  department  or 
arm.    We  quote  from  the  opinion  at  page  699 : 

''The  business  in  which  this  defendant  cor- 
poration was  to  be  engaged  was  such  as  had 
theretofore  been  conducted  by  private  per- 
sons and  corporations.  The  building,  purchas- 
ing, leasing  and  operating  of  ships  from  time 
out  of  mind  had  been  conducted  by  private  en- 
terprise. When  the  government  decided  to  in- 
vest capital  in  such  business  it  authorized  the 
incorporation  of  a  business  corporation  and 
became  a  stockholder  therein.  Such  corpora- 
tion, and  not  the  government,  became  liable  for 
its  debts  and  satisfaction  for  such  debts  is  to 
be  obtained  out  of  its  property  and  not  as  a 
claim  against  the  United  States." 
In  the  case  of 

Lord  &  Burnham  Co.  vs.  United  States  Shij:)- 
ping  Board  Emergency  Fleet  Corporation, 
265  Fed.  955. 
the  defendant  claimed  in  defense  of  the  suit  tlint 
it  was  merely  a  governmental  instrumentality,  and 
that  the  action  was  in  effect  against  the  United 
States  and  not  authorized  by  law.     Judge  Page, 
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Circuit  Judge,  in  his  opinion  overruling  such  de- 
fense, stated  at  page  959: 

''It  is  not  to  be  believed,  except  on  the  clear- 
est evidence,  that  Congress,  when  it  author- 
ized the  incorporation  of  the  defendant  under 
the  general  laws  of  the  District  of  Columbia, 
to  forward  a  specific,  limited,  and  purely  com- 
mercial undertaking,  intended  to  take  away 
all  those  corporate  rights,  and  leave  those  who 
might  deal  with  the  corporation  no  place  to 
adjudicate  those  rights,  except  in  and  through 
the  slow  and  cumbersome  processes  of  the  Court 
of  Claims,  where  over  $10,000  is  involved. 

'Wor  is  it  to  be  believed  that  it  was  intended 
that  a  corporation,  whose  whole  capital  may, 
under  the  act,  be  owned  by  private  individuals, 
could  only  be  proceeded  against  in  a  jurisdic- 
tion established  solely  for  the  adjustment  of 
claims  against  the  United  States.'' 
The  identical  question  was  again  raised  in  the 
case  of 

Pope  vs.  United  States  Shipping  Board  Emer- 
gency Fleet  Corporation,  269  Fed.  319. 
Judge  Call  citing  the  case  of 

Bank  of  United  States  vs.  Planters  Bank 
of  Georgia,  supra. 
and  case  of 

Sales  vs.  United  States,  234  Fed.  842, 
held  the  corporation  to  be  a  separate  entity  and  not 
a  governmental  department. 
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In  the  case  of 

Federal  Sugar  Refining  Company  vs.  United 
States  Sugar  Equalization  Board,  Inc.,  268 
Fed.  575, 
the  defendant  was  a  corporation  organized  under 
the  laws  of  Delaware,  incorporated  by  the  direc- 
tion of  the  President,  with  all  its  stock  owned  solely 
by  the  government,  seeking  to  evade  liability  on  the 
ground  of  government  immunity  from  suit.  In 
sustaining  demurrer  to  such  defense  Judge  Mayer 
stated  at  page  587,  as  follows : 

''The  very  incorporation  of  defendant  demon- 
strates that  the  ordinary  methods  of  trans- 
acting business  by  executive  departments  were 
inadequate,  and  doubtless  subject  to  embarrass- 
ment by  a  maze  of  unworkable  statutes  and 
regulations,  and  that  the  elastic  powers  of  a 
business  corporation  would  enable  the  purchase 
and  sale  of  sugar  to  be  engaged  in  with  the 
same  facility  as  such  transactions  ordinarily 
go  forward  at  the  hands  of  individuals  or 
business  corporations.  Such  an  incorporation 
was  undoubtedly  a  practical  and  helpful  instru- 
mentality for  doing  the  work  with  which  the 
government  was  confronted ;  but  it  is  repugnant 
to  the  American  theory  of  sovereignty  that  an 
instrumentality  of  the  sovereign  shall  have  all 
the  rights  and  advantages  of  a  trading  cor- 
poration, and  the  ability  to  sue,  and  yet  be 
itself  immune  from  suit,  and  be  able  to  contract 
with  others,  or  to  injure  others,  confident  that 
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no  redress  may  be  had  against  it  as  matter  of 
right,  but  only,  if  at  all,  as  matter  of  the  favor 
of  the  sovereign." 
We  feel  that  his  comment  directed  tov^ard  the 
activities  of  the  sugar  corporation  applies  equally  as 
well  to  the  activities  of  the  Emergency  Fleet  Cor- 
poration. 

In  the  case  of 

Sales  vs.  the  United  States,  234  Fed.  842, 
an  employee  of  the  Panama  Railroad  Company  was 
indicted  for  conspiracy  to  defraud  the  United  States 
on  the  theory  that  he  had  defrauded  the  railroad 
company,  v^hich  company  v^as  ov^med  entirely  by 
the  United  States  Government.  The  theory  of  the 
United  States  was  that  the  Panama  Railroad  Com- 
pany is  a  governmental  department  and  that  the 
defendant  was  an  officer  of  the  United  States.  The 
United  States  was  the  owner  of  the  whole  capital 
stock  of  the  railroad  company,  absolutely  dominat- 
ing it  and  solely  interested  in  its  profits  and  losses. 
Circuit  Judge  Ward  in  his  opinion  held  that  a 
conspiracy  though  proved  against  the  railroad  com- 
pany would  not  be  conspiracy  against  the  United 
States,  stating  as  his  reasons  that  although  the  gov- 
ernment absolutely  owns  the  Panama  Railroad  Coiu- 
pany  and  is  the  only  person  profiting  or  losing  by 
its  activities,  still  the  railroad  company  sues  and  is 
sued,  just  like  any  other  corporation,  in  its  own 
name.  While  the  foregoing  case  does  not  pass  upon 
the  status  of  the  Emergency  Fleet  Corporation,  yet 
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the  reasoning  applies  equally  as  well  to  the  case 

at  bar. 

As  a  further  and  almost  conclusive  argument  that 

the  Emergency  Fleet  Corporation  is  not  in  fact  a 

governmental    department,    or    arm,    we    cite    the 

case  of 

United  States  vs.  Strang,  6  Advance  Opin- 
ions U.  S.  Supreme  Court,  page  174; 

we   quote   from   the   opinion   of   Mr.   Justice   Mc- 

Reynolds,  at  page  175 : 

'^Counsel  for  the  government  maintain  that 
the  Fleet  Corporation  is  an  agency  or  instru- 
mentality of  the  United  States,  formed  only  as 
an  arm  for  executing  purely  governmental 
powers  and  duties  vested  by  Congress  in  the 
President,  and  by  him  delegated  to  it ;  that  the 
acts  of  the  Corporation  within  its  delegated 
authority  are  the  acts  of  the  United  Stales; 
that  therefore,  in  placing  orders  with  the 
Duval  Company  in  behalf  of  the  Fleet  Cor- 
poration, while  performing  the  duties  as  in- 
spector, Strang  necessarily  acted  as  agent  of 
the  United  States. 

''The  demurrer  was  properly  sustained. 
''As  authorized  by  the  Act  of  September  7, 
1916  (39  Stat,  at  L.  728,  Chap.  451,  Comp. 
Stat.  8146a,  Fed.  Stat.  Anno.  Supp.  1918,  p. 
785),  the  United  States  Shipping  Board  caused 
the  Fleet  Corporation  to  be  organized  (April 
16,  1917)  under  laws  of  the  District  of  Co- 
lumbia  with   $50,000,000    capital    stock,    all 
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owned  by  the  United  States,  and  it  became  an 
operating  agency  of  that  Board.     Later,  the 
President  directed  that  the  Corporation  should 
have  and  exercise  a  specified  portion  of  the 
power  and  authority  in  respect  of  ships  granted 
to  him  by  the  Act  of  June  15,  1917  (40  Stat, 
at  L.  182,  chap.  29),  and  he  likewise  authorized 
the  Shipping  Board  to  exercise  through  it  an- 
other portion   of  such  power   and   authority. 
See  The  Lake  Monroe  {Re  United  States),  250 
U.  S.  246,  252,  63  Ld.  ed.  962,  966,  39  Sup.  Ct. 
Rep.  460.    The  Corporation  was  controlled  and 
managed  by  its  own  officers,  and  appointed  its 
own  servants  and  agents,  who  became  directly 
responsible  to  it.    Notwithstanding  all  its  stock 
was  owned  by  the  United  States,  it  must  be 
regarded  as  a  separate  entity.     Its  inspectors 
v/ere  not  appointed  by  the  President,  nor  by 
any  officer  designated  by  Congress;  they  were 
subject  to  removal  by  the  Corporation   only, 
and  could  contract  only  for  it.     In  such  cir- 
cumstances  we   think   they   were   not    agents 
of  the  United  States  within  the  true  intendment 
of  Sec.  41." 
We  are  not   unmindful  of  the  holding  of  this 
Court  in 

Ballaine  vs.  Alaska  Northern  R.  R.  Co.,  259 

Fed.  183. 

But  we  feel  that  the  wide  difference  between  the  act 

authorizing  the  acquisition  of  the  Alaska  Northern 

R.  R.  and  the  act  creating  the  Emergency  Fleet  Cor- 
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poration  offers  adequate  grounds  for  distinguishing 
the  two  situations. 

Viewing  this  controversy  from  the  inception  of 
the  bill  creating  the  Emergency  Fleet  Corporation 
to  the  present  day,  we  find  Congress  contemplating 
the  formation  of  a  separate  entity — a  commercial 
proposition.  The  act  actually  created  a  separate 
entity,  capable  of  suing  and  being  sued,  with  49% 
of  its  stock  capable  of  being  owned  by  private  indi- 
viduals ;  a  later  act  of  Congress  declared  it  a  govern- 
ment establishment  only  for  a  particular  purpose. 
The  corporation  itself  has  sued  in  its  own  name, 
(United  States  Shipping  Board  Emerge?' cy 
Fleet  Corporation  vs.  Kinney,  254  U.  S. 
663). 
A  great  mass  of  judicial  opinion  has  declared  it  to 
be  a  separate  entity.  With  such  an  array  of 
evidence  we  are  drawn  to  the  irresistible  conclu- 
sion that  the  corporation  is  in  truth  a  separate 
entity  and  not  a  governmental  department.  That 
being  a  separate  commercial  entity,  it  should  liti- 
gate its  controversies  in  its  own  name  and  that 
discretion  or  authority  to  bring  suits  otherwise  does 
not  reside  elsewhere. 

11. 

In  answer  to  the  third  contention  of  plaintiff  in 
error  we  feel  that  counsel  have  mistaken  the  im- 
port of  the  sections  of  the  Shipping  Act  of  1920, 
quoted  in  their  brief.  The  provisions  of  Section  2 
of  that  act  which  counsel  contend  repealed  the  act 
creating   the    Emergency    Fleet    Corporation,    and 


23 

which  they  contend  transferred  to  the  United  States 
Shipping  Board  all  rights,  interests,  remedies,  etc., 
of  the  Emergency  Fleet  Corporation,  as  well  as  the 
adjusting  of  all  claims  arising  out  of  dealings  had 
by  the  Corporation,  do  not  in  fact  apply  in  any 
sense  of  the  word  to  the  Emergency  Fleet  Corpora- 
tion. 

A  careful  reading  of  the  Act  of  June  5,  1920, 
discloses  no  evidence  whatever  of  any  intent  to 
repeal  Section  8146-F,  U.  S.  Comp.  Statutes  anno- 
tated, being  Sec.  11  Shipping  Act  1916,  the  section 
under  which  the  Emergency  Fleet  Corporation  was 
created. 

In  the  repealing  section  of  the  act  of  June  5, 
1920,  the  only  reference  made  to  the  shipping  act 
of  Sept.  7,  1916,  is  that  Sections  5,  7  and  8  thereof 
are  repealed. 

The  sections  so  repealed  by  the  act  of  June  5, 
1920,  made  no  reference  whatever  to  the  Emergency 
Fleet  Corporation.  Section  5  of  the  Act  of  Sept. 
7,  1916,  merely  authorized  the  Shipping  Board  to 
have  constructed  and  equipped,  or  to  purchase, 
lease  or  charter  or  repair  certain  vessels.  No  refer- 
ence whatever  is  made  to  the  creation  of  the  Emer- 
gency Fleet  Corporation. 

Section  7  of  said  act  provided  merely  for  the 
sale,  lease  or  charter  of  any  such  vessels  to  a 
citizen  of  the  United  States.  Section  8  provided  for 
the  method  of  selling  vessels  unfit  for  service. 
Neither  said  section  7  or  8  refer  in  any  manner 
to  the  Emergency  Fleet  Corporation. 
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Certainly  there  are  no  expressed  terms  in  the 
Act  of  June  5,  1920,  repealing  Section  11  (8146-F, 
U.  S.  Comp.  Statutes  annotated)  of  the  act  of  Sept. 
7,  1916,  and  in  the  absence  of  expressed  terms  the 
presumption  at  law  is  that  no  repeal  was  intended. 
36  Cyc.  1071. 

Not  only  did  the  act  of  June  5,  1920,  contain  no 
expressed  terms  repealing  the  act  creating  the  Emer- 
gency Fleet  Corporation,  but  on  the  contrary  it 
expressly  provided  for  the  continued  existence  of 
the  Emergency  Fleet  Corporation. 

See  Section  12  and  Section  35,  act  of  June 
5,  1920. 

The  sections  quoted  by  plaintiff  in  error  refer 
and  apply  only  to  the  sections  repealed,  to-wit,  sec- 
tions 5,  7  and  8,  of  Shipping  Act  of  1916,  and 
hence  provide  only  for  adjustment  of  disputes  aris- 
ing under  those  provisions. 

Therefore  the  third  contention  of  plaintiff  in  error 
is  based  upon  a  mistaken  interpretation  of  Sec.  2 
of  the  Act  of  June  5,  1920. 
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CONCLUSION. 

Viewing  this  whole  question  from  a  common- 
sense  standpoint,  what  valid  reason  is  there  why 
the  Emergency  Fleet  Corporation  cannot  bring  this 
suit  in  its  own  name?  It  is  capable  of  suing  and 
being  sued.  It  alone  participated  in  the  business 
dealings  out  of  which  this  controversy  arose.  If  it 
has  a  valid  claim,  it  can  bring  its  own  suit  for  the 
enforcement  of  its  rights.  If  the  defendants  in 
error  have  a  valid  counter-claim  they  can  then  as- 
sert it  against  the  party  with  whom  they  dealt.  By 
such  a  proceeding  the  interests  of  both  the  United 
States  and  the  Emergency  Fleet  Corporation  would 
be  protected  and  the  defendants  in  error  would  not 
be  subjected  to  the  cumbersome  and  uncertain  if  not 
impossible  procedure  of  proving  their  claims  against 
the  United  States.  Honorable  and  common  justice 
would  thus  be  preserved  to  all  the  parties  concerned. 

JAMES  P.  WETER, 
F.  M.  ROBERTS, 
WM.  G.  LONG, 

Attorneys  for  Defendants  in  Error. 

Italics  in  this  brief  are  ours. 
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The  defendants  in  error  in  their  brief  contend 
and  attempt  to  show  that  the  United  States  Ship- 
ping Board  Emergency  Fleet  Corporation  was  a 
commercial  venture;  that  it  was  purely  a  com- 
mercial venture  on  the  part  of  the  United  States 
and  did  not  act  as  a  governmental  agency.  It  is 
the  purpose  of  this  brief  to  review  the  cases 
therein   cited   and  to   show  that  the   Emergency 


Fleet  Corporation  was  nothing  if  not  a  govern- 
mental agency. 

The  first  case  cited  is  the  Bank  of  the  United 
States  vs.  Planters  Bank  of  Georgia,  9  Wheat.  906, 
6  Law  Ed.  244,  a  decision  which  we  do  not  believe 
is  applicable  here,  for,  in  the  first  place.  Congress 
did  not  strip  itself  of  its  sovereign  character 
when  it  authorized  the  United  States  Shipping 
Board  to  create  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  under  the  Shipping 
Act  of  1916.  It  did  not  in  any  sense  become  a 
partner  in  a  trading  company — it  simply  appointed 
an  agent  or  arm  to  carry  out  governmental  func- 
tions. By  Section  Eleven,  it  is  provided  that  the 
Shipping  Board  may  form  under  the  laws  of  the 
District  of  Columbia,  a  corporation  to  carry  out 
the  purposes  of  that  Act. 

Article  I,  Section  Eight,  subdivision  17  of  the 
Constitution  of  the  United  States  provides  that  the 
exclusive  jurisdiction  over  the  District  of  Columbia 
is  granted  to  Congress. 

In  Metropolitan  Railway  Company  v.  District  of 
Columbia,  132  U.  S.  1,  33  Law  Ed.  231,  it  is  held 
that  the  District  of  Columbia  is  a  mere  munici- 
pality acting  under  the  laws  of  Congress  for  the 


purpose  of  carrying  on  the  civic  functions  of  the 
seat  of  government. 

"We  are  of  the  opinion  that  the  corporate 
capacity  and  corporate  liabilities  of  the  Dis- 
trict of  Columbia  remain  as  before,  and  that 
its  character  as  a  mere  municipal  corporation 
has  not  been  changed.  The  mode  of  appoint- 
ing its  officers  does  not  abrogate  its  character 
as  a  municipal  body  politic.  *  *  *  All 
municipal  governments  are  but  agencies  of 
the  superior  power  of  the  State  or  govern- 
ment by  which  they  are  constituted,  and  are 
invested  with  only  such  subordinate  powers  of 
local  legislation  and  control  as  the  superior 
Legislature  sees  fit  to  confer  upon  them.  The 
form  of  those  agencies  and  the  mode  of  ap- 
pointing officials  to  execute  them  are  matters 
of  legislative  direction." 

Under  this  decision,  the  District  of  Columbia  is 
nothing  but  an  agency  of  the  United  States.  It  is 
not  a  state  and  has  none  of  the  attributes  of  a 
state,  much  less  of  a  sovereignty. 

Under  the  general  incorporation  laws  of  the 
District  of  Columbia,  31  Statutes  at  Large,  p.  1285, 
Sec.  607,  Congress  provided  for  the  formation  of 
corporations  within  the  District  of  Columbia,  and 
that  they  should  be  capable  *'of  sueing  and  being 
sued  in  any  court  of  law  and  equity  in  the  dis- 
trict."   We  have  been  unable  to  find  any  decision 


which  enlarges  the  power  granted  to  corporations 
of  the  District  of  Columbia  to  be  sued  in  any 
other  place  than  in  the  District  of  Columbia.  It 
may  be  argued  that  a  corporation  of  the  District 
of  Columbia  would  be  classed  the  same  as  a  state 
corporation,  but  the  corporation  of  the  District  of 
Columbia  is  the  creation  of  a  municipality  and  we 
are  aware  of  no  rule  of  law  which  gives  to  that 
class  of  corporations  the  same  rights  and  privi- 
leges that  belong  to  a  corporation  of  a  sovereign 
state. 

Sloan  Shipyards  Corporation  v.  U.  S.  S.  B. 
E.  F.  C,  268  Fed.  624; 

Astoria  Marine  Iron  Works  v.  U.  S.  S.  B. 
E.  F.  C,  270  Fed.  635. 

Suits  can  only  be  maintained  against  the  United 
States  in  the  courts  upon  which  Congress  has  con- 
ferred such  jurisdiction. 

Minnesota  v.  Hitchcock,  185  U.  S.  373,  46 
Law  Ed.  954; 

N.  P.  Railway  Co.  v.  North  Dakota,  250  U.  S. 
135; 

Dakota  Central  Telephone  Co.  v.  State  of 
South  Dakota,  250  U.  S.  163. 

Suit  cannot  be  maintained  against  the  agent 
of  a  state  without  its  consent. 

Murray  v.  Wilson  Distilling  Co.,  213  U.  S. 
151,  53  L.  Ed.  742; 


Smith  V.  Reeves,  178  U.  S.  436,  44  L.  Ed. 

1140; 
Hagood  v.  Southern,  117  U.  S.  52,  29  L. 

Ed.  805. 

The  Murray  v.  Wilson  Distilling  Co.,  supra,  is 
in  point  in  this  case,  in  that  the  State  of  South 
Carolina,  under  its  dispensary  law,  had  provided 
that  suits  could  only  be  brought  against  it  in  state 
courts,  and  the  Supreme  Court  held  that  this  was 
a  valid  exercise  of  its  sovereign  power.  It  is  our 
contention  that  when  Congress  designated  the  in- 
corporation of  the  Emergency  Fleet  Corporation 
under  the  laws  of  the  District  of  Columbia  it  had 
in  mind  the  provision  that  it  was  suable  in  the 
courts  of  the  District  of  Columbia. 

In  Commonwealth  Finance  Corporation  v.  Landis, 
261  Fed.  440,  cited  by  defendants  in  error  shows 
that  this  case  was  decided  November  7,  1919,  that 
the  only  law  considered  by  the  court  in  its  de- 
cision was  the  Shipping  Act  of  1916,  yet  we  find 

'The  Fleet  Corporation  may  be  acting  as 
such  agent  of  the  United  States,  or  may  not 
be  so  acting,  or  it  may  so  act  in  some  of  its 
activities,  and  not  in  others.  It  follows  from 
this  that  when  it  is  acting  as  the  United 
States,  and  such  of  its  property  and  assets 
as  are  in  the  actual  use  of  the  United  States, 
neither  it  as  such  agent  nor  such    property 


can  be  drawn  into  or  jeopardized  by  disputes 
between  private  parties." 

In  the  present  case  there  is  nothing  to  show, 
even  if  we  grant  the  contention  of  the  defendants, 
that  this  case  at  bar  does  not  come  within  the  ex- 
ception mentioned  in  the  above  decision,  that  the 
corporation  was  at  that  time  acting  for  the  United 
States,  on  the  other  hand  the  complaint  so  alleges, 
that  it  was  the  money  of  the  United  States  that 
was  paid. 

In  Gould  Coupler  Co.  v.  U.  S.  S.  B.  E.  F.  C, 
261  Fed.  716,  decided  December  9,  1919,  the  basis 
of  that  decision  was  the  Shipping  Act  of  1916;  and 
as  we  read  it,  the  principal  ground  upon  which  it 
was  decided  was  that  under  that  Act  the  ships  of 
the  Fleet  Corporation  were  subject  to  arrest. 

By  the  Act  of  Congress  of  March  3,  1920,  known 
as  the  Suits  in  Admiralty  Act,  this  provision  is 
repealed  and  provides: 

"That  no  vessel  owned  by  the  United  States 
or  by  any  corporation  in  which  the  United 
States  or  its  representatives  shall  own  the 
entire  outstanding  capital  stock  or  in  the  pos- 
session of  the  United  States  or  of  such  cor- 
poration or  operated  by  or  for  the  United 
States  or  such  corporation,  and  no  cargo  owned 
or  possessed  by  the  United  States  or  by  such 


corporation,  shall  hereafter,  in  view  of  the 
provision  herein  made  for  a  libel  in  personam, 
be  subject  to  arrest  or  siezure  by  judicial  pro- 
cess in  the  United  States  or  its  possessions: 
Provided,  That  this  Act  shall  not  apply  to  the 
Panama  Railroad  Company." 

So  that  this  opinion  is  of  no  value  here. 

In  American  Cotton  Oil  Co.  v.  U.  S.  S.  B.  E. 
F,  C,  270  Fed.  296,  the  question  here  presented 
was  not  considered,  nor  was  the  Merchant  Marine 
Act  of  1920,  or  any  of  the  acts  subsequent  to  the 
Shipping  Act  of  1916,  although  decided  January 
15,  1921,  but  the  court  does  express  its  doubt  as 
to  whether  the  property  of  the  corporation  could 
be  sold  on  execution. 

In  Lord  &  Burnham  Co.  v.  U.  S.  S.  B.  E.  F.  C, 
265  Fed.  955,  decided  April  27,  1920,  the  Act  of 
June  5,  1920,  was  not  considered. 

In  Pope  V.  U.  S.  S.  B.  E.  F.  C,  269  Fed.  319, 
decided  April  15, 1915,  the  court  grounds  its  decision 
on  the  Salas  case,  234  Fed.  842,  and  refused  to 
follow  the  Ballaine  case,  259  Fed.  183,  decided  by 
this  court. 

In  Federal  Sugar  Refiniyig  Co.  v.  United  States 
Sugar  Equalization  Board,  268  Fed.  575,  was  a 
corporation  that  was  formed  not  even  by  express 
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direction  of  Congress  so  that  the  principles  laid 
down  there  would  not  apply  to  this  case. 

In  Perna  v.  U.  S.  S.  B.  E.  F.  C.  266  Fed.  896, 
the  court  bases  its  decision  on  the  Gould  Coupler 
Co.  case,  supra,  and  the  Employees  Liability  Cor- 
poration case,  261  Fed.  716,  both  of  which  decisions 
were  rendered  under  the  Shipping  Act  of  1916. 

In  the  Matter  of  the  Eastern  Shore  Shipbuilding 
Corporation,  Bankrupt,  the  opinion  by  the  Circuit 
Court  of  Appeals,  2d  Circuit,  decided  June  15, 
1921,  is  an  opinion  which  does  not  discuss  the 
question  involved  in  this  case,  except  that  it  holds 
that  the  Emergency  Fleet  Corporation  was  an  in- 
dustrial corporation.  One  of  the  basic  grounds  for 
this  decision  was  that  the  corporation,  organized 
under  the  National  Bank  Act,  does  not  become  im- 
mune from  suit  by  reason  of  the  fact  that  it  is  an 
agent  of  the  Government.  We  might  add  that 
Congress  specifically  provided  that  a  national  bank 
could  be  sued,  but  only  in  Federal  Courts. 

It  will  be  thus  seen  that  all  of  the  above  cases 
which  were  cited  by  defendants  in  error  were  de- 
cided only  with  reference  to  the  Shipping  Act  of 
1916.  They  all  lose  sight  of  the  fact  that  this 
corporation  was  not  organized  until  April  16,  1917, 


after  the  United  States  entered  the  war.  In  this 
connection,  we  also  desire  to  call  attention  that 
Congress  in  the  original  Act  provided  that  within 
five  years  after  the  war  was  over  this  corporation 
should  be  dissolved  —  a  strange  provision  if  an 
industrial  corporation  organized,  as  defendants  in 
error  would  have  us  believe,  for  profit.  This  Act 
also  provides  that  this  corporation  shall  report  to 
Congress. 

We  have  already  quoted  in  our  opening  brief 
from  the  Shipping  Act  and  the  Merchant  Marine 
Act  to  show  that  it  was  the  declared  intention 
of  Congress  to  form  a  naval  auxiliary  and  naval 
reserve  as  part  of  the  national  defense. 

An  examination  of  the  Acts  of  Congress  subse- 
quent to  1916  dealing  with  the  Merchant  Marine 
strengthens  our  contention  that  it  was  the  inten- 
tion of  Congress  that  the  Emergency  Fleet  Cor- 
poration was  to  be  a  governmental  arm  or  agent. 

The  Suits  in  Admiralty  Act  of  March  9,  1920, 
provided  that  no  vessel  of  which  the  United  States 
is  the  owner  or  in  which  the  United  States  or  its 
representatives  owns  the  entire  capital  stock,  shall 
be  subject  to  arrest  and  seizure.  Section  9  of  the 
original  act  having  provided  that  they  should  be 
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subject  to  the  same  laws  as  private  vessels.  This 
statute  was  not  in  effect  at  the  time  of  the  con- 
troversy which  arose  out  of  the  Lake  Monroe  Case, 
250  U.  S.  246,  63  L.  Ed.  962. 

The  Emergency  Shipping  Act  of  June  15,  1917, 
empowered  the  President,  among  other  things  to 
buy,  contract,  equip  and  operate  ships,  and  author- 
ized the  President  to  use  any  agent  or  agency  as 
he  might  determine  from  time  to  time,  and  author- 
ized the  Emergency  Fleet  Corporation  to  spend 
any  money  turned  over  to  it.  By  Executive  Order 
of  July  11,  1917,  the  President  designated  the 
Shipping  Board  and  the  Emergency  Fleet  Corpora- 
tion to  exercise  the  power  conferred  upon  him  in 
this  Act. 

The  Act  of  April  22,  1918,  provided  the  method 
by  which  the  United  States  should  declare  and 
pay  for  transportation  facilities  around  shipyards, 
and  authorized  the  President  to  exercise  the  power 
and  authority  therein  given  through  such  agency 
as  he  might  determine.  This  authority  was  del- 
egated to  the  Emergency  Fleet  Corporation  by 
Executive  Orders  of  June  18,  1918,  and  December 
3,  1918. 

The  Emergency  Fleet  Corporation  was  also  dele- 
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gated  by  the  President  to  carry  out  the  provisions 
of  the  Emergency  Shipping  Fund  Act  of  Congress 
of  November  4,  1918,  one  of  the  provisions  of 
which  was  that  the  War  Department  should  not 
be  charged  for  charter  hire  of  vessels. 

The  Act  of  March  1,  1918,  known  as  the  Hous- 
ing Law  appropriated  fifty  million  dollars  to  the 
Emergency  Fleet  Corporation  for  the  housing  and 
caring  for  employees  of  shipyards  in  which  ships 
of  the  United  States  were  being  constructed. 

The  Act  of  July  11,  1918,  empowered  the  Emer- 
gency Fleet  Corporation  to  condemn  property  for 
use  in  ships  of  the  United  States. 

By  Executive  Order  of  August  11,  1919,  the 
Emergency  Fleet  Corporation  was  delegated  by  the 
President,  under  the  Sundry  Civil  Expenses  Act  of 
July  19,  1919,  to  dispose  of  ^'material"  and  ''plant.'* 

The  Urgent  Efficiency  Act  for  the  year  ending 
June  30,  1918,  provided  that  the  Emergency  Fleet 
Corporation  should  be  considered  a  government 
establishment. 

Congress,  by  the  Act  of  October  23,  1918, 
amended  Section  35  of  the  Criminal  Code  so  as  to 
include  theft  of  property  from  any  corporation  in 
which  the  United  States  holds  stock,  which  amend- 
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ment  was  not  in  force  at  the  time  the  Strange  case 
was  tried  in  the  lower  court  and  the  Supreme 
Court  did  not  consider  it  when  it  rendered  the 
decision. 

We  do  not  believe  that  anyone  can  read  the  vari- 
ous Acts  of  Congress  from  the  Shipping  Act  of 
1916  on,  and  successfully  contend  that  the  Fleet 
Corporation  is  engaged  in  a  purely  commercial 
venture,  a  business  proposition,  and  not  a  govern- 
mental agency.  The  whole  scope  of  its  activities 
is  surrounded  by  and  interwoven  in  functions  which 
could  only  be  formed  by  the  United  States. 

Taking  up  the  Merchant  Marine  Act,  we  find  by 
Section  4  that  all  vessels  and  other  property  or  in- 
terests of  whatsoever  kind,  including  vessels  and 
property  in  course  of  construction  or  contracted 
for,  under  the  various  acts  of  Congress,  are  trans- 
ferred to  the  Shipping  Board;  and  we  find  by  Sec- 
tion 2  the  repeal  of  all  the  Acts  above  quoted. 
Section  14  provides  that  all  money  realized  from 
the  sale  of  all  these  various  kinds  of  property 
should  be  turned  into  the  Treasury  of  the  United 
States.  Subdivision  (c)  of  Section  2  also  provides 
that  the  Shipping  Board  shall  adjust,  settle  and 
liquidate  all  matters,  but  reserves  the  right  for  any 
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party  dissatisfied  with  any  decision  of  the  Board 
to  have  the  same  right  to  sue  the  United  States. 

In  conclusion,  we  call  attention  of  the  Court  to 
the  fact  that  the  complaint  alleges  that  this  money 
was  paid  by  the  United  States,  and  that  there  is 
nothing  in  the  record  to  indicate  that  the  trans- 
actions involved  were  not  purely  governmental 
transactions,  and  that  the  cases  of  Sloan  Shipyards 
Corporation  v.  U.  S.  S.  B,,  supra,  in  which  decision 
Judge  Cushman  concurred  with  Judge  Neterer; 
Astoria  Marine  Iron  Works  v.  U.  S.  S.  B.,  supra; 
Keely  v.  Kerr,  270  Fed.  374 ;  and  Ballaine  v.  Alaska 
Northern  Railway,  259  Fed.  183;  correctly  state 
the  law;  and  that  the  judgment  of  the  lower  court 
should  be  reversed. 

Respectfully  submitted, 

ROBT.  C.  SAUNDERS, 

United  States  Attorney, 

F.  C.  REAGAN, 

Assistant  United  States  Attorney, 

Attorneys  for  Plaintiff  in  Error, 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1977-A. 

JOHANNA  NELSON, 

Plaintiff, 

vs. 

W.  W.  CASEY,  HENRY  SHATTUCK  and 
ALLAN  SHATTUCK, 

Defendants. 

Complaint. 

Plaintiff  herein  complains  of  defendants,  and  for 
her  cause  of  action  alleges: 

I. 

That  plaintiff  is,  and  ever  since  the  4th  day  of 
October,  1915,  has  been,  the  owner  of  Lots  Nine  (9) 
and  Ten  (10),  in  Block  Two  Hundred  Thirteen  (213) 
of  Casey-Shattuck  Addition  to  the  city  of  Juneau 
according  to  the  recorded  plat  thereof ;  that  said  lots 
on  and  prior  to  the  26th  day  of  September,  1918,  were 
the  place  of  residence  and  abode  for  plaintiff  and 
her  family;  that  plaintiff  had  on  such  lots  on  and 
prior  to  the  said  26th  day  of  September,  1918,  two 
houses  built  for  and  used  as  residences,  and  the 
grounds  about  which  and  upon  said  lots  were  beauti- 
fied with  gardens  and  improved  with  the  planting 
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of  berry  bushes  and  the  erection  and  maintenance 
of  chicken-houses  and  chicken  fences,  and  the  said 
lots  were  enclosed  with  picket  fence ;  that  said  houses 
were  well  stocked  with  household  furniture,  utensils, 
stoves,  beds,  bedding  and  kindred  necessities  and  lux- 
uries usually  found  in  well-equipped  homes;  that 
said  lots  and  improvements  thereon,  including  said 
houses,  were  on  the  said  26th  day  of  September,  1918, 
of  the  value  of  Six  Thousand  Five  Hundred  Dollars 
($6,500.00),  and  the  furniture  and  [1*]  other  per- 
sonal property  above  referred  to  in  said  houses  were 
of  the  value  of  Two  Thousand  Five  Hundred  Dol- 
lars ($2,500.00). 

II. 
That  a  certain  stream  known  as  Gold  Creek  is  a 
mountain  stream,  both  sides  of  which,  as  well  as  both 
sides  of  the  various  tributaries  of  which,  consist  of, 
or  are  formed  by  very  steep  mountains  rising  to  an 
average  elevation  of  some  three  thousand  (3,000) 
feet  above  the  creek-bed,  by  reason  of  which  fact, 
heavy  rains  would,  and  actually  did,  cause  in  said 
creek,  periodically,  sudden  freshets  of  great  magni- 
tude and  violence;  that  that  part  of  the  city  of 
Juneau  known  as  Casey- Shattuck  Addition  consists 
principally  of  a  delta  of  low  gi'ound  formed  by  said 
Oold  Creek  and  sloping  towards  the  southwest  and 
over  said  delta  and  flowed  through  numerous  channels 
from  the  narrow  gorge  immediately  to  the  north  of 
said  Casey-Shattuck  Addition,  and  that,  until  the 
course  of  said  Gold  Creek  was  obstructed  and  changed 
by  defendants,  as  hereinafter  set  out,  the  said  stream 
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flowed  in  a  general  southwesterly  direction  over  said 
delta  and,  in  case  of  freshets,  said  stream  had  oppor- 
tunity to  readily  spread  out,  and  did  spread  out,  over 
said  delta  and  flowed  through  numerous  channels 
westerly  of  and  away  from  plaintiff's  said  premises. 

III. 

That  heretofore,  to  wit,  during  the  year  1914,  the 
defendants  herein,  for  their  own  use  and  benefit,  and 
for  their  own  purposes  and  for  the  purpose  of  re- 
claiming for  themselves  from  the  waters  of  Gold 
Creek  certain  tracts  of  land  on  the  said  delta  and  in 
the  said  Casey-Shattuck  Addition,  and  for  the  pur- 
pose of  making  such  lands  suitable  and  marketable 
for  residence  purposes,  undertook  to  change,  and  did 
change,  the  [2]  course  of  said  stream,  below  said 
gorge  and  where  it  flowed  over  said  delta,  from  a 
southwesterly  to  a  southerly  direction,  and  to  a  posi- 
tion where  it  was  by  said  change  caused  to  flow  ad- 
jacent to  the  aforementione  lots  of  this  plamtiff 
and  that  at  the  time  and  by  the  same  means,  and 
for  the  same  purpose,  defendants  undertook  to,  and 
did,  confine  the  course  of  said  stream  to  a  channel 
too  narrow  and  too  shallow  to  accommodate  and  con- 
vey safely  all  the  water  which  might  and  would  flow 
through  said  stream  during  the  periods  of  gi'eat 
precipitation  of  rain  and  great  freshets. 

IV. 

That  for  the  purpose  of  so  changing  and  confining 
the  channel  of  said  stream,  defendants  erected  bulk- 
heads or  obstructions  in  and  across  the  old  channel 
of  said  stream  so  as  to  divert  the  water  away  from 
the  old  channel  and  force  the  w^ater  of  said  stream 
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to  flow  in  a  new  channel  and  in  a  southerly  direction, 
adjacent  to  plaintiff's  lots  above  described,  and  for 
the  purpose  aforesaid  defendants  undertook  to  erect, 
and  did  erect  on  both  sides  of  the  new  channel,  bulk- 
heads or  embankments;  that  the  embankments  so 
erected  by  defendants  on  the  easterly  side  of  said 
new  channel  and  at  a  point  where  said  new  channel 
runs  adjacent  to  plaintiff's  lots,  and  for  several  hun- 
dred feet  northerly  therefrom,  were  unskillfully  and 
negligently  constructed  too  weak  and  inadequate  to 
withstand  the  force  of  the  water  which  might  and 
would  likely  come  down  said  channel  during  freshets 
or  during  such  periods  of  heavy  downpour  of  rain 
on  the  watershed  of  said  stream,  as  from  time  to 
time  naturally  and  generally  occurred  and  might 
naturally  be  expected  to  occur  in  the  future.  That 
by  reason  of  said  facts  plaintiff 's  property  aforesaid 
was  by  defendants'  said  wrongful  acts  exposed  to 
the  danger  of  [3]  being  washed  away  by  the 
waters  thrown  or  forced  against  said  property  by 
reason  of  the  various  embankments  or  bulkheads 
erected  by  defendants  across  and  in  the  old  channel 
of  said  stream  to  prevent  said  stream  from  spread- 
ing in  the  manner  it  did  before  said  obstructions,  em- 
bankments or  bulkheads  were  erected  as  above  de- 
scribed. 

V. 
:  That  at  the  time  plaintiff  became  the  owner  of  said 
lots,  and  ever  after,  she  was  ignorant  of  the  change 
of  the  course  of  the  said  stream  and  was  ignorant 
of  the  fact  that  prior  to  the  erection  and  mainte- 
nance of  said  obstructions  and  embankments  bv  de- 
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f  endants  the  natural  course  of  said  Gold  Creek  was 
at  other  and  different  places  and  that  during  fresh- 
ets the  said  stream  naturally  spread  over  a  large 
area  and  flowed  through  several  channels,  as  above 
set  out;  that  plaintiff  was  at  all  times  herein  men- 
tioned ignorant  of  the  weak  and  inadequate  condition 
of  the  said  artificial  embankments  adjacent  to  her 
said  lots  and  to  the  northerly  therefrom  and  of  the 
negligent  condition  in  which  the  same  had  been  con- 
structed and  maintained,  and  knew  nothing  of  the 
danger  to  which  she,  her  family  and  property  were 
subjected  by  reason  of  the  defendants'  said  negli- 
gent and  wrongful  acts  above  described. 

VI. 
That  defendants  at  all  times  herein  mentioned 
knew,  or  by  the  exercise  of  ordinary  and  reasonable 
<jare  and  intelligence  would  have  known,  that  Gold 
Creek  was  a  mountain  stream  subject  to  violent  fresh- 
ets from  time  to  time ;  knew  that  the  inevitable  effect 
of  the  bulkheads  or  embankments  erected  by  defend- 
ants across  the  old  channel  and  on  the  westerly  side 
of  said  stream  was  to  obstruct  the  natural  course 
and  tendency  of  the  water  of  said  stream  aforesaid 
and  that  said  bulkheads  or  [4]  embankments 
would,  and  did,  divert  and  force  the  waters  of  said 
stream,  with  great  violence,  against  plaintiff's  prop- 
erty aforesaid ;  that  the  said  new  channel  constructed 
by  defendants  was  too  small  to  accommodate  and 
safely  convey  the  water  of  said  stream  during  the 
periodical  freshets  to  which  said  stream  was  subject; 
that  the  aforesaid  bulkhead  or  embankment  on  the 
easterly  side  of  said  channel,  adjacent  to  plaintiff's 
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property  and  for  several  hundred  feet  northerly 
therefrom,  was,  at  all  times  herein  mentioned,  too 
weak,  flimsy  and  inadequate  to  withstand  the  force 
of  the  water  in  said  stream  which  would  naturally 
be  thrown  against  it,  in  case  of  freshets,  after  the 
said  bulkhead  or  embankments  in  the  old  channel  and 
on  the  westerly  side  of  said  new  channel  were  so 
erected  by  defendants  as  aforesaid;  that  by  reason 
of  said  facts  above  set  out,  plaintiff's  said  property 
was  at  all  times  exposed  to  the  danger  of  being 
washed  away  by  freshets  in  said  stream;  and  plain- 
tiff alleges  that  defendants  were  grossly  negligent  in 
this,  that  they  failed  to  construct  and  maintain  on 
the  easterly  side  of  said  stream  adjacent  to  plain- 
tiff's said  property  and  for  several  hundred  feet 
northerly  therefrom,  a  bulkhead  or  embankment  ad- 
equate to  protect  plaintiff's  said  property  against 
any  water  that  would  be  forced  against  said  bulk- 
head or  embankment  by  the  said  change  in  the  course 
of  said  stream  or  by  the  erection  or  maintenance  of 
a  bulkhead,  embankments  or  obstructions  in  and 
across  the  old  channel  of  said  stream,  preventing  said 
stream,  as  aforesaid,  from  spreading  in  a  westerly 
direction  in  event  of  freshets  in  the  same  manner  that 
the  stream  was  wont  to  do  before  the  said  change  in 
the  course  of  said  stream  was  caused  by  defendants  as 
aforesaid. 

VII. 
That  heretofore,  to  wit,  on  the  26th  day  of  Septem- 
ber, 1918,  while  plaintiff  was  such  owner  of  said  prop- 
erty above  described  and  while  she  was  residing 
thereon  with  her  family,     [5]     a  downpour  of  rain 


W.  W.  Casey  et  al.  7 

occurred  which  caused  a  freshet  in  said  Gold  Creek, 
and  that  then  and  there,  by  reason  of  the  negligent 
and  wrongful  acts  of  defendants  above  set  out,  the 
waters  in  said  stream  were  prevented  from  spreading 
freely  in  a  southwesterly  direction  and  were  forced 
up  against  the  said  artificial  and  inadequate  embank- 
ments adjacent  to  plaintiff's  said  lots  and  northerly 
therefrom,  which  embankments,  by  reason  of  said 
weakness  and  inadequacy,  gave  way  under  the  force 
of  said  waters,  which  latter  then  and  there  neces- 
sarily, by  reason  of  defendants  said  wrongful  acts 
above  described,  washed  away  both  of  plaintiff's  said 
houses  above  described  and  destroyed  all  of  the  im- 
provements on  said  lots  and  washed  away  all  soil 
therefrom  and  left  nothing  but  a  bed  of  boulders, 
establishing  a  new  stream  where  plaintiff's  home,  up 
to  the  said  26th  day  of  September,  1918,  had  been, 
therebj^  and  thus  completely  destroying  the  value 
of  said  real  property,  with  all  of  the  appurtenances 
thereunto  belonging;  that  much  of  plaintiff's  per- 
sonal property  in  said  residences  was  also  then  and 
there  wholly  destroyed  by  the  said  action  of  the  water, 
and  in  the  effort  to  save  the  furnishings  and  equip- 
ment of  said  residences  from  complete  destruction 
w^hat  was  thus  saved  was  greatly  damaged ;  that  said 
injury  and  damage  to  plaintiff's  personal  property 
in  said  residences  was  and  is  Two  Thousand  Twenty- 
four  Dollars  ($2,024). 

VIII. 
That,  by  reason  of  the  destruction  of  her  home 
and  property  by  the  wrongful  acts  of  defendants  in 
the  manner  and  as  above  alleged,  plaintiff  became, 
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and  was,  greatly  perturbed  for  the  safety  of  herself 
and  family  and  suffered  great  mental  anguish,  and 
was  injured  and  damaged  in  her  person  and  prop- 
erty [6]  in  the  sum  of  Nine  Thousand  Dollars 
($9,000.00),  all  due  to,  and  caused  by,  the  negligent 
and  wrongful  acts  of  defendants  above  described. 

WHEREFORE,  plaintiff  demands  judgment 
against  the  defendants,  and  each  of  them,  in  the  smn 
of  Nine  Thousand  Dollars  ($9,000.00),  together  with 
her  costs  and  disbursements  herein. 

JOHN  RUSTGARD, 
Attorney  for  Plaintiff. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Johanna  Nelson,  being  first  duly  sworn,  de- 
poses and  says :  That  she  is  the  plaintiff  named  in  the 
above-entitled  action;  that  she  has  read  the  foregoing 
complaint,  knows  the  contents  thereof,  and  that  she 
believes  the  same  to  be  true. 

JOHANNA  NELSON. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  July,  1920. 

[Notarial  Seal]  JOHN  RUSTGARD, 

Notary  Public  for  Alaska. 
My  commission  expires  Oct.  8,  1922. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jul.  21,  1920.  J.  W.  Bell,  Clerk. 
By  V.  F.  Pugh,  Deputy.     [7] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  1,  at  Juneau. 

No.  1977-A. 

JOHANNA  NELSON, 

Plaintiff, 

vs. 

W.  W.  CASEY,  HENRY  SHATTUCK  and  AL- 
LEN SHATTUCK, 

Defendants. 

Demurrer. 
Come  now  the  defendants  above  named  by  their 
attorney,  H.  L.  Faulkner,  and  demur  to  the  com- 
plaint of  the  plaintiff  on  file  herein,  upon  the  ground 
that  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

H.  L.  FAULKNER, 
Attorney  for  Defendants. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Aug.  19,  1920.  J.  W.  Bell,  Clerk. 
By  V.  F.  Pugh,  Deputy.     [8] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  1977-A. 

JOHANNA  NELSON, 

Plaintiff, 

vs. 

W.  W.  CASEY,  HENRY  SHATTUCK  and  AL- 
LEN SHATTUCK, 

Defendants. 

Order  Sustaining  Demurrer  and  Fixing  Time  of 

Amendment. 

This  matter  coming  on  regularly  to  be  heard  upon 
the  demurrer  of  the  defendants  above  named  to  the 
complaint  of  the  plaintiff,  and  the  plaintiff  being 
represented  by  her  counsel,  John  Rustgard,  and  the 
defendants  by  their  counsel,  H.  L.  Faulkner,  and 
the  matter  having  been  heretofore  argued  and  sub- 
mitted to  the  Court, — 

IT  IS  HEREBY  ORDERED  that  the  said  de- 
murrer be,  and  the  same  is  hereby  sustained,  and 
the  plaintiff  is  allowed  until  October  20th  in  which 
to  amend  her  complaint  in  accordance  with  the 
opinion  of  the  Court  filed  herein  on  October  2,  1920. 
ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Oct.  4,  1920.  J.  W.  Bell,  Clerk. 
By  ,  Deputy. 

Entered  Court  Journal  No.  Q,  page  90.     [9] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  1977-A. 

JOHANNA  NELSON, 

Plaintiff, 

vs. 

W.  W.  CASEY,  HENRY  SHATTUCK  and   AL- 
LAN SHATTUCK, 

Defendants. 

Ruling  on  Demurrer. 

The  complaint  in  this  case  alleges,   (1)   that  on 
and  at  all  times  since  the  4th  day  of  October,  1915, 
plaintiff  has  been  the  ownier  of  certain  property  in 
v^hat  is  known  as  the  Casey-Shattuck  addition  to 
the  city  of  Juneau;  (2)  that  during  the  year  1914 
the  defendants  ''for  their  own  benefit  and  for  their 
own  purposes"  changed  the  course  of  Gold  Creek 
thereby  causing  said  creek  to  flow  adjacent  to  the 
said  lots  of  the  plaintiff;  (3)  that  said  change  was 
accomplished  by  the  building  of  an  artificial  channel 
for  said  Gold  Creek,  which  said  artificial  channel 
was  negligently  constructed  and  of  insufficient  capa- 
city; (4)  that  on  the  26th  day  of  September,  1918, 
a  downpour  of  rain  occurred  which  caused  a  freshet 
in  said  Gold  Creek,  and  "that  then  and  there,  by 
reason  of  the  negligent  and  wrongful  acts  of  de- 
fendants above  set  out,  the  waters  in  said  stream 
were  prevented  from  spreading  freely  in  a  south- 
westerly direction  and  were  forced  up  against  the 
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said  artificial  and  inadequate  embankments  adjacent 
to  plaintiff's  said  lots  and  northerly  therefrom, 
which  embankments,  by  reason  of  said  weakness  and 
inadequacy,  gave  way  under  the  force  of  said  waters, 
which  latter  then  and  there  necessarily,  by  reason 
of  defendants'  wrongful  acts  above  described, 
washed  away  both  of  plaintiff's  said  houses,"  and 
did  the  damage  sued  for  in  the  complaint. 

To  this  complaint  a  demurrer  was  interposed  on 
the  grounds  [10]  that  the  said  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrant  makes  the  point  that  as  it  appears 
from  said  complaint  that  the  embankments  were 
erected  in  the  year  1914,  and  as  defendant  did  not 
purchase  her  property  until  October,  1915,  and  as 
it  further  appears  that  the  damage  was  not  done 
until  1918,  and  as  there  is  no  allegation  whatsoever 
that  after  the  course  of  the  creek  was  changed  by  the 
embankments  so  alleged  to  have  been  erected  the  de- 
fendants did  anything  whatsoever  towards  the 
operation,  repair  or  maintenance  of  the  same,  the 
complaint  states  no  facts  upon  which  a  liability 
could  be  predicated. 

It  would  seem  that  the  point  is  well  taken.  For 
aught  that  appears  in  the  complaint  the  defendants 
may  in  the  year  1914  have  changed  the  course  of 
the  creek  for  purposes  of  their  own,  and  those  pur- 
poses may  have  been  accomplished  and  the  defend- 
ants have  lost  all  interest  in  the  creek  or  any 
property  adjacent  thereto,  or  to  be  benefited  thereby. 
Surely  they  would  not  be  liable  forever  afterwards 
because  on  a  certain  date  they  changed  the  course 
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of  a  creek.  It  seems  to  me  that  they  would  be  liable 
only  during  such  time  as  they  were  maintaining  the 
obstructions  complained  of. 

Plaintiff  as  meeting  this  contention  of  the  de- 
murrant cites  the  case  of  Arave  vs.  Idaho  Canal  Co., 
46  Pac.  1024.  A  casual  examination  of  that  case 
will  show  that  it  was  a  suit  for  damages  caused  by 
an  obstruction  coupled  with  a  prayer  for  an  injunc- 
tion "that  the  defendant  be  perpetually  restrained 
and  enjoined  from  maintaining  said  canal."  Mani- 
festly, then,  there  must  have  been  an  allegation  in 
the  complaint  that  the  plaintiffs  not  only  had  main- 
tained the  canal  complained  of,  but  were  still 
maintaining  it.  Counsel  calls  attention  to  the  fol- 
lowing language  in  the  decision: 

''Appellant's  claim  that  the  corporation  de- 
fendant is  not  called  upon  to  consider  or  respect 
the  rights  of  settlers  along  the  line  of  its  canal, 
who  have  made  such  settlement  subsequent  to 
the  location  of  the  canal,  is  not  only  unsup- 
ported by  law,  but  is  repugnant  to  every  prin- 
ciple of  equity  and  good  conscience.     [11] 
The  doctrine  there  amiounced  may  be  fully  con- 
ceded,  and   yet   such  language   is   very   far   from 
declaring  that  a  company  or  person  which  has  not 
''maintained"   an  obstruction  is  liable   to   settlers 
along  the  canal. 

The  case  of  Free  vs.  Parr  Shoals  Power  Co.,  97 
S.  E.  243,  is  also  cited  by  counsel  for  the  plaintiff. 
An  examination  of  that  case  shows  that  it  was  al- 
leged in  the  complaint  "that  defendant  was  negli- 
gent in  the  construction  and  operation  of  said  dam. ' ' 
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The  case  of  Beauchamp  vs.  Taylor,  111  S.  W.  609, 
is  also  relied  upon  by  counsel  for  plaintiff,  but  it 
seems  to  me  that  that  case  is  an  authority  more 
against  the  plaintiff  that  in  her  favor,  for  it  is  said 
in  the  opinion: 

"Defendants  demurred  to  the  evidence,  and 
here   insist   that   their   demurrer   should   have 
been  given.     Their  contention  is  that  plaintiff 
purchased  the  land  with  knowledge  that  defend- 
ants had  constructed  and  were  maintaining  the 
levee,  and  therefore  purchased  it  burdened  with 
the  levee.     If  the  levee  was  not  a  lawful  struct- 
ure— that  is,  if  it  obstructed  the  flow  of  water 
in  a  natural  channel — it  was  a  nuisance,  and 
while  plaintiff  cannot  sue  and  recover  for  the 
erection  of  the  nuisance,  he  is  clearly  entitled 
to  recover  any  damage  he  may  have  sustained 
hy  reason  of  its  maintenance.'' 
The  statement  of  facts  of  the  case  shows  that  the 
plaintiff  alleged  that  at  the  time  of  the  injury  the 
defendants  in  the  case  were  still  maintaining  the 
levee. 

If  the  defendants  can  be  said  to  have  been  main- 
taining, at  the  time  of  the  injury,  the  obstructions 
which  are  alleged  to  have  caused  the  injury,  it  will 
be  very  easy  to  insert  in  the  complaint  a  state- 
ment to  that  effect,  but  in  the  absence  of  such  state- 
ment I  do  not  think  the  complaint  states  facts  suf- 
ficient. 

The  demurrer  therefore  will  be  sustained  with 
leave  to  the  plaintiff  to  amend  her  complaint. 
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Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Oct.  2.  1920.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [12] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1977-A. 

JOHANNA  NELSON, 

Plaintiff, 
vs. 

W.  W.  CASEY,  HENRY  SHATTUCK  and  AL- 
LAN SHATTUCK, 

Defendants. 

Amended  Complaint. 

Plaintiff  herein  complains  of  defendants,  and  for 
her  cause  of  action  alleges: 

I. 

That  plaintiff  is,  and  ever  since  the  4th  day  of 
October,  1915,  has  been,  the  owner  of  Lots  Nine  (9) 
and  Ten  (10),  in  Block  Two  Hundred  Thirteen 
(213)  of  Casey-Shattuck  Addition  to  the  City  of 
Juneau  according  to  the  recorded  plat  thereof;  that 
said  lots  on  and  prior  to  the  26th  day  of  September, 
1918,  were  the  place  of  residence  and  abode  for 
plaintiff  and  her  family;  that  plaintiff  had  on  such 
lots  on  and  prior  to  the  said  26th  day  of  September, 
1918,  two  houses  built  for  and  used  as  residences, 
and  the  grounds  about  which  and  upon  said  lots 
were  beautified  with  gardens  and  improved  with  the 
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planting  of  berry  bushes  and  the  erection  and  main- 
tenance of  chicken-houses  and  chicken  fences,  and 
the  said  lots  were  enclosed  with  picket  fence;  that 
said  houses  were  well  stocked  with  household  furni- 
ture, utensils,  stoves,  beds,  bedding  and  kindred 
necessities  and  luxuries  usually  found  in  well-equip- 
ped homes ;  that  said  lots  and  improvements  thereon, 
including  said  houses,  were  on  the  said  26th  day  of 
September,  1918,  of  the  value  of  Six  Thousand  Five 
Hundred  Dollars  ($6,500.00),  and  the  furniture  and 
other  personal  property  above  referred  to  in  said 
houses  [13]  were  of  the  value  of  Two  Thousand 
Five  Hundred  Dollars  ($2500). 

II. 
That  a  certain  stream  known  as  Gold  Creek  is  a 
mountain  stream,  both  sides  of  which,  as  well  as 
both  sides  of  the  various  tributaries  of  which,  con- 
sist of,  or  are  formed  by  very  steep  mountains  ris- 
ing to  an  average  elevation  of  some  three  thousand 
(3,000)  feet  above  the  creek-bed,  by  reason  of  which 
fact,  heavy  rains  would,  and  actually  did,  cause  in 
said  creek,  periodically,  sudden  freshets  of  great 
magnitude  and  violence;  that  that  part  of  the  city 
of  Juneau  known  as  Casey- Shattuck  Addition  con- 
sists principally  of  a  delta  of  low  ground  formed 
by  said  Gold  Creek  and  sloping  towards  the  south- 
west and  over  which  said  Gold  Creek  flowed  after 
it  emerged  from  the  narrow  gorge  immediately  to 
the  north  of  said  Casey- Shattuck  Addition,  and  that, 
imtil  the  course  of  said  Gold  Creek  was  obstructed 
and  changed  by  defendants,  as  hereinafter  set  out, 
the  said  stream  flowed  in  a  general  southwesterly 
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direction  over  said  delta  and,  in  case  of  freshets, 
said  stream  had  opportunity  to  readily  spread  out, 
and  did  spread  out,  over  said  delta  and  flowed 
through  numerous  channels  westerly  of  and  away 
from  plaintiff's  said  premises. 

III. 

That  heretofore,  to  wit,  during  the  year  1914,  the 
defendants  herein,  for  their  o^^^a  use  and  benefit, 
and  for  their  owti  purposes  and  for  the  purpose  of 
reclaiming  for  themselves  from  the  waters  of  Gold 
Creek  certain  tracts  of  land  on  the  said  delta  and 
in  the  said  Casey- Shattuck  Addition,  and  for  the 
purpose  of  making  such  lands  suitable  and  market- 
able for  residence  purposes,  undertook  to  change, 
and  did  change,  the  [14]  course  of  said  stream, 
below  said  gorge  and  where  it  flowed  over  said 
delta,  from  a  southwesterly  to  a  southerly  direction, 
and  to  a  position  where  it  was  by  said  change 
caused  to  flow  adjacent  to  the  aforementioned  lots 
of  this  plaintiff,  and  that  at  the  time  and  by  the 
same  means,  and  for  the  same  purpose,  defendants 
undertook  to,  and  did,  confine  the  course  of  said 
stream  to  a  channel  too  narrow  and  too  shallow  to 
accommodate  and  convey  safely  all  the  water  which 
might  and  would  flow  through  said  stream  during 
the  periods  of  great  precipitation  of  rain  and  great 
freshets. 

IV. 

That  for  the  purpose  of  so  changing  and  confin- 
ing the  channel  of  said  stream,  defendants  erected 
bulkheads  or  obstructions  in  and  across  the  old 
channel  of  said  stream  so  as  to  divert  the  water 
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away  from  the  old  channel  and  force  the  water  of 
said  stream  to  flow  in  a  new  channel  and  in  a  south- 
erly direction,  adjacent  to  plaintiff's  lots  above  de- 
scribed, and  for  the  purpose  aforesaid  defendants 
undertook  to  erect,  and  did  erect  on  both  sides  of 
the  new  channel,  bulkheads  or  embankments;  that 
the  embankments  so  erected  by  defendants  on  the 
easterly  side  of  said  new  channel  and  at  a  point 
where  said  new  channel  runs  adjacent  to  plaintiff's 
lots,  and  for  several  hundred  feet  northerly  there- 
from, were  unskillfully  and  negligently  constructed 
too  weak  and  inadequate  to  withstand  the  force  of 
the  water  which  might  and  would  likely  come  down 
said  channel  during  freshets  or  during  such  periods 
of  heavy  downpour  of  rain  on  the  watershed  of  said 
stream,  as  from  time  to  time  naturally  and  gen- 
erally occurred  and  might  naturally  be  expected  to 
occur  in  the  future.  That  by  reason  of  said  facts 
plaintiff's  property  aforesaid  was  by  defendants' 
said  wrongful  acts  exposed  to  the  danger  of  [15] 
being  washed  away  by  the  waters  thrown  or  forced 
against  said  property  by  reason  of  the  various  em- 
banlmients  or  bulkheads  erected  by  defendants 
across  and  in  the  old  channel  of  said  stream  to  pre- 
vent said  stream  from  spreading  in  the  manner  it 
did  before  said  obstructions,  embankments  or  bulk- 
heads were  erected  as  above  described. 

V. 

That  at  the  time  plaintiff  became  the  owner  of 

said  lots,  and  ever  after,  she  was  ignorant  of  the 

change  of  the  course  of  the  said  stream  and  was 

ignorant  of  the  fact  that  prior  to  the  erection  and 
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maintenance  of  said  obstructions  and  embankments 
by  defendants  the  natural  course  of  said  Gold 
Creek  was  at  other  and  different  places  and  that 
during  freshets  the  said  stream  naturally  spread 
over  a  large  area  and  flowed  through  several  chan- 
nels, as  above  set  out ;  that  plaintiff  was  at  all  times 
herein  mentioned  ignorant  of  the  weak  and  inade- 
quate condition  of  the  said  artificial  embankments 
adjacent  to  her  said  lots  and  to  the  northerly  there- 
from and  of  the  negligent  condition  in  which  the 
same  had  been  constructed  and  maintained,  and 
knew  nothing  of  the  danger  to  which  she,  her 
family  and  property  were  subjected  by  reason  of 
the  defendants'  said  negligent  and  wrongful  acts 
above  described. 

VI. 
That  defendants  at  all  times  herein  mentioned 
knew,  or  by  the  exercise  of  ordinary  and  reasonable 
care  and  intelligence  would  have  known,  that  Gold 
Creek  was  a  mountain  stream  subject  to  violent 
freshets  from  time  to  time ;  knew  that  the  inevitable 
effect  of  the  bulkheads  or  embankments  erected  by 
defendants  across  the  old  channel  and  on  the  west- 
erly side  of  said  stream  was  to  obstruct  the  natural 
course  and  tendency  of  the  water  of  said  stream 
aforesaid  and  that  said  bulkheads  or  [16]  em- 
bankments would,  and  did,  divert  and  force  the 
waters  of  said  stream,  with  great  violence,  against 
plaintiff's  property  aforesaid;  that  the  said  new 
channel  constructed  by  defendants  was  too  small  to 
accommodate  and  safely  convey  the  water  of  said 
stream  during  the  periodical  freshets  to  which  said 
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stream  was  subject;  that  the  aforesaid  bulkhead  or 
embankment  on  the  easterly  side  of  said  channel, 
adjacent  to  plaintiff's  property  and  for  several 
hundred  feet  northerly  therefrom,  was,  at  all  times 
herein  mentioned,  too  weak,  flimsy  and  inadequate 
to  withstand  the  force  of  the  water  in  said  stream 
which  would  naturally  be  thrown  against  it,  in  case 
of  freshets,  after  the  said  bulkhead  or  embank- 
ments in  the  old  channel  and  on  the  westerly  side 
of  said  new  channel  were  so  erected  by  defendants 
as  aforesaid;  that  by  reason  of  said  facts  above  set 
out,  plaintiff's  said  property  was  at  all  times  ex- 
posed to  the  danger  of  being  washed  away  by  fresh- 
ets in  said  stream;  and  plaintiff  alleges  that  de- 
fendants were  grossly  negligent  in  this,  that  they 
failed  to  construct  and  maintain  on  the  easterly 
side  of  said  stream  adjacent  to  plaintiff's  said 
property  and  for  several  hundred  feet  northerly 
therefrom,  a  bulkhead  or  embankment  adequate  to 
protect  plaintiff's  said  property  against  any  water 
that  would  be  forced  against  said  bulkhead  or  em- 
bankment by  the  said  change  in  the  course  of  said 
stream  or  by  the  erection  or  maintenance  of  a  bulk- 
head, embankments  or  obstructions  in  and  across 
the  old  channel  of  said  stream,  preventing  said 
stream,  as  aforesaid,  from  spreading  in  a  westerly 
direction  in  event  of  freshets  in  the  same  manner 
that  the  said  stream  was  wont  to  do  before  the  said 
change  in  the  course  of  said  stream  was  caused  by 
defendants  as  aforesaid. 

VII. 
That  prior  to,  at  and  after  the  turning  of  the 
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channel  of  said  stream  and  the  erection  of   said 
bulkheads   or   embankments   aforesaid,   defendants 
survej^ed  and  platted  the  lands  and  premises     [17] 
on  both  sides  of  said  new  channel  and  upon  and 
over  the  said  delta  into  building  lots,  streets  and 
avenues,  dedicated  the  said  streets  and  avenues  to 
public  use  as  such  and  offered  said  lots  for  sale  to 
the  public,   defendants  being  then   and  there   the 
owners  of  said  premises;  that  at  the  time  of  the 
erection  of  said  bulkheads  or  embankments  defend- 
ants sold  a  large  number  of  said  lots  to  many  and 
diverse  individuals,  and  for  a  long  time  thereafter 
and  until  the  26th  day  of  September,  1918,  did  con- 
tinue to  offer  for  sale  to  the  public  the  remainder 
of  said  tracts  so  surveyed  and  platted  and  did  con- 
tinue to  sell  lots  from  said  tracts  to   divers  and 
sundry  individuals;  and  that  before  the  said  26th 
day  of  September,  1918,  a  large  number  of  said 
lots  had  been  so  purchased  and  large  sums  of  money 
had  been  expended  by  said  purchasers,  not  only  in 
the  purchase  of  said  lots  but  in  the  erection  and 
maintenance  of  residences,  store  buildings,  gardens 
and  other  valuable  and  permanent  improvements 
upon  said  lots;  and  that  at  great  expense  streets 
had  been  constructed  and  sidewalks  built  by  the 
city  of  Juneau,  a  municipal  corporation,  upon  said 
premises  so  dedicated  as  aforesaid,  and  up  to  and 
on  the  said  26th  day  of  September  were  maintained 
by  the  said  city  at  great  expense ;  that  a  great  many 
of  said  improvements  had  been  so  constructed  and 
were  so  maintained  on  that  portion  of  said  delta 
on  which,  prior  to  the  erection  of  said  bulkheads 
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and  embankments,  the  waters  of  said  stream  wont 
to  flow  and  upon  premises  reclaimed  by  means  of 
said  bulkheads  from  the  waters  of  said  stream; 
that  those  who  purchased  said  lots  and  constructed 
and  or  maintained  said  improvements  did  so  on  the 
assumption  and  under  the  belief,  as  defendants  at 
all  times  well  knew,  that  said  bulkheads  were  per- 
manent and  adequate  and  would  be  maintained  as 
such  by  defendants;  that  in  case  the  said  bulkhead 
on  the  westerly  side  of  said  new  channel  should  be 
removed  or  should  give  way,  large  tracts  of  the 
premises  so  sold  [18]  and  improved  as  aforesaid, 
would  be  inundated,  destroyed  and  rendered  use- 
less, as  defendants  also  at  all  times  well  knew;  that 
by  reason  of  said  facts  above  set  out  it  was  the  duty 
of  defendants  to  at  all  times  keep  and  maintain 
said  bulkheads  or  embankments  in  good  condition 
and  repair,  and  in  every  way  adequate  to  keep  and 
restrain  the  waters  of  said  stream  within  the  said 
new  channel  and  prevent  said  waters  from  flowing 
on  or  in  any  manner  injuring  the  said  adjoining 
premises  or  any  premises  reclaimed  as  aforesaid 
from  the  waters  of  said  stream  as  aforesaid. 

VIII. 
That  heretofore,  to  wit,  on  the  26th  da}^  of  Sep- 
tember, 1918,  while  plaintiff  was  such  owner  of  said 
property  above  described  and  while  she  was  resid- 
ing thereon  with  her  family,  a  downpour  of  rain 
occurred  which  caused  a  freshet  in  said  Gold  Creek, 
and  that  then  and  there,  by  reason  of  the  negligent 
and  wrongful  acts  of  defendants  above  set  out,  the 
waters  in  said  stream  were  prevented  from  spread- 
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ing  freely  in  a  southwesterly  direction  and  were 
forced  up  against  the  said  artificial  and  inadequate 
embankments  adjacent  to  plaintiff's  said  lots  and 
northerly  therefrom,  which  embankments,  by  rea- 
son of  said  weakness  and  inadequacy,  gave  way 
under  the  force  of  said  waters,  which  latter  then 
and  there  necessarily,  by  reason  of  defendants'  said 
wrongful  acts  above  described,  washed  away  both  of 
plaintiff's  said  houses  above  described  and  de- 
stroyed all  the  improvements  on  said  lots  and 
washed  away  all  soil  therefrom  and  left  nothing 
but  a  bed  of  boulders,  establishing  a  new  stream 
where  plaintiff's  home,  up  to  the  said  26th  daj^  of 
September,  1918,  had  been,  thereby  and  thus  com- 
pletely destroying  the  value  of  said  real  property, 
with  all  of  the  appurtenances  thereunto  belonging; 
that  much  of  plaintiff's  personal  property  in  said 
residences  was  also  then  and  there  wholly  destroyed 
by  the  said  action  of  the  water,  and  in  the  effort  to 
save  the  furnishings  and  equipment  of  said  resi- 
dences from  complete  [19]  destruction  what  was 
thus  saved  was  greatly  damaged;  that  said  injury 
and  damage  to  plaintiff's  personal  property  in  said 
residences  was  and  is  Two  Thousand  Twenty-four 
Dollars  ($2,024). 

IX. 
That,  by  reason  of  the  destruction  of  her  home 
and  property  by  the  wrongful  acts  of  defendants  in 
the  manner  and  as  above  alleged,  plaintiff  became, 
and  was,  greatly  perturbed  for  the  safety  of  her- 
self and  family  and  suffered  great  mental  anguish, 
and  was  injured  and  damaged  in  her  person  and 
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property  in  the  sum  of  Nine  Thousand  Dollars 
($9,000.00),  all  due  to,  and  caused  by,  the  negligent 
and  wrongful  acts  of  defendants  above  described. 

WHEREFORE,  plaintiff  demands  judgment 
against  the  defendants,  and  each  of  them,  in  the 
sum  of  Nine  Thousand  Dollars  ($9,000.00),  to- 
gether with  her  costs  and  disbursements  herein. 

JOHN  RUSTGARD, 
Attorney  for  Plaintiff. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Johanna  Nelson,  being  first  duly  sworn,  deposes 
and  says:  That  she  is  the  plaintiff  named  in  the 
above-entitled  action;  that  she  has  read  the  fore- 
going amended  complaint,  knows  the  contents 
thereof,  and  that  she  believes  the  same  to  be  true. 

JOHANNA  NELSON. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  November,  1920. 

[Notarial  Seal]  JOHN  RUSTGARD, 

Notary  Public  for  Alaska. 

My  commission  expires  Oct.  8th,  1922. 

Copy  of  foregoing  amended  complaint  received 
this  8th  day  of  Nov.,  1920. 

H.  L.  FAULKNER, 
Atty.  for  Defts. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Nov.  8,  1920.  J.  W.  Bell,  Clerk. 
By  V.  F.  Pugh,  Deputy.     [20] 
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In  tie  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  1977-A. 

JOHANNA  NELSON, 


Plaintiff, 


vs. 


W.  W.  CASEY,  HENRY  SHATTUCK  and 
ALLEN  SHATTUCK, 

Defendants. 

Demurrer  to  Amended  Complaint. 
Come  now^he  defendants  above  named,  by  their 
attorney,  H.  L.  Faulkner,  and  demur  to  the 
amended  complaint  of  the  plaintiff  on  file  herein, 
on  the  ground  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the 
defendants,  or  either  of  them. 

H.  L.  FAULKNER, 
Attorney  for  Defendant. 
Copy  received  Nov.  12,  1920. 

JOHN  RUSTOARD, 
Atty.  for  Plaintiff. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Nov.  12,  1920.  J.  W.  Bell,  Clerk. 
By  V.  F.  Pugh,  Deputy.     [21] 


26  Johanna  Nelson  vs. 

In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  1977-A. 

JOHANNA  NELSON, 


Plaintiff, 


vs. 


W.    W.     CASEY,    HENEY     SHATTUCK     and 
ALLAN  SHATTUCK, 

Defendants. 

Order  Sustaining  Demurrer. 

This  cause  came  duly  on  to  be  heard  before  the 
above-entitled  court  at  Juneau,  Alaska,  on  the  24th 
day  of  February,  1921,  upon  a  general  demurrer 
by  defendants  to  plaintiff's  amended  complaint, 
John  Rustgard,  Esquire,  appearing  for  plaintiff, 
and  H.  L.  Faulkner,  Esquire,  appearing  for  de- 
fendants; and  the  cause  having  been  duly  submitted 
to  the  Court,  and  the  Court  having  considered  the 
same,  and  being  duly  advised  in  the  premises,  an- 
nounced in  open  court  on  the  5th  day  of  April, 
1921,  that  the  Court  sustained  the  said  demurrer; 

NOW,  THEREFORE,  it  is  ORDERED  that  the 
defendants'  general  demurrer  to  plaintiff's  amended 
complaint  be  and  the  same  hereby  is  sustained,  and 
that  this  order  be  entered  nunc  pro  tunc  as  of 
April  5th,  1921. 
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Bone  in  open  court,  this  11th  day  of  May,  1921. 
ROBERT  W.  JENNINGS, 
District  Judge. 
O.  K.— H.  L.  FAULKNER, 
Atty.  for  Defendants. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  11,  1921.  J.  W.  Bell,  Clerk. 
By  V.  F.  Pugh,  Deputy. 

Entered  Court  Journal  No.  Q,  page  262.     [22] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 


No.  1977-A. 
JOHANNA  NELSON, 


Plaintiff, 


vs. 


W.  W.  CASEY,  HENRY  SHATTUCK  and 
ALLEN  SHATTUCK, 

Defendants. 

Judgment. 

The  above  cause  having  duly  come  on  to  be  heard 
before  the  above-entitled  court  on  the  24th  day  of 
February,  1921,  upon  a  general  demurrer  by  de- 
fendants to  plaintiff's  amended  complaint,  and  the 
Court  having  on  the  5th  day  of  April,  1921,  sus- 
tained the  said  demurrer  and  entered  its  order  ac- 
cordingly, and  no  further  or  other  pleading  having 
been  filed  by  the  plaintiff,  and  the  plaintiff  having, 
for  the  purpose  of  affording  her  relief  by  way  of  a 
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writ   of   error,   moved   that   judgment  be   entered 
herein  upon  the  pleadings; 

NOW,  THEREFORE,  it  is  ADeJTJDOED  that 
plaintiff  take  nothing  by  this  action,  and  that  the 
defendants  have  their  costs  and  disbursements 
herein  to  be  taxed  by  the  clerk  of  this  court. 

Done  in  open  court  at  Juneau,  Alaska,  this  11th 
day  of  May,  1921. 

ROBERT  W.  JENNINGS, 
District  Judge. 
O.  K.— H.  L.  FAULKNER, 
Atty.  for  Defendants. 

Filed  in  the  District  Court,  District  of  Alaska^ 
First  Division.  May  11,  1921.  J.  W.  Bell,  Clerk. 
By  V.  F.  Pugh,  Deputy. 

Entered  Court  Journal  No.  Q,  page  263.     [23] 


United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  Holden  at  San  Francisco,  Cali- 
fornia. 

JOHANNA  NELSON, 

Plaintiff  in  Error, 

vs. 

W.  W.  CASEY,  HENRY  SHATTUCK  and 
ALLEN  SHATTUCK, 

Defendants  in  Error. 

Assignment  of  Errors. 
Comes  now  the  above-named  plaintiff  in  error, 
Johanna  Nelson,  and  assigns  the  following  errors 
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committed  by  the  Court  in  the  above-entitled  cause 
and  in  the  rendition  of  the  judgment  herein,  the 
•errors  so  assigned  being  the  errors  which  the  plain- 
tiff in  error  intends  to  urge  before  the  United 
States  Circuit  Court  of  Appeals  of  the  Ninth  Cir- 
cuit, and  are  the  errors  relied  upon  for  a  reversal 
of  the  judgment  herein. 

ERROR  NUMBER  ONE. 

The  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  erred  in  sustaining  the  de- 
fendants' demurrer  to  plaintiff's  complaint. 
ERROR  NUMBER  TWO. 

The  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  erred  in  sustaining  the  de- 
fendants' demurrer  to  plaintiff's  amended  com- 
plaint. 

ERROR  NUMBER  THREE. 

The  Court  erred  in  holding  and  ruling  that  the 
plaintiff's  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

ERROR  NUMBER  POUR. 

The  Court  erred  in  holding  and  ruling  that  plain- 
tiff's amended  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 
ERROR  NUMBER  FIVE. 

The  Court  erred  in  adjudging  that  plaintiff  take 
nothing  by  this  action  and  that  defendants  have 
their  costs  and  disbursements  therein.     [24] 
ERROR  NUMBER  SIX. 

The  Court  erred  in  entering  judgment  herein  in 
favor  of  defendants  and  against  plaintiff. 
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WHEREFORE,  the  above-named  plaintiff  in 
error  prays  that  the  judgment  herein  entered  on  the 
11th  day  of  May,  1921,  be  reversed  and  that  she 
have  her  costs  and  disbursements  herein. 

RODEN  &  DAWES, 
Attorneys  for   Plaintiff  in  Error. 
Copy  received  May  13,  1921. 

H.  L.  FAULKNER, 
Atty.  for  Defendants. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  14,  1921.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy.     [25] 


United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  Holden  at  San  Francisco,  California. 

JOHANNA  NELSON, 

Plaintiff  in  Error, 

vs. 

W.  W.  CASEY,  HENRY  SHATTUCK,  and 
ALLAN  SHATTUCK, 

Defendants  in  Error. 

Petition  for  Writ  of  Error  and  Order  Allowing 

the  Same. 

To  the  Honorable  ROBERT  W.  JENNINGS,  Judge 

of  the  District  Court  for  the  Territory  of  Alaska, 

Division  Number  One : 

Comes   now    the    above-named    Johanna    Nelson, 

plaintiff  in  error  herein,  and  complains  that  in  the 

record  and  proceedings  had  in  the  District  Court 
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for  the  Territory  of  Alaska,  Division  Number  One, 
in  the  case  of  Johanna  Nelson,  Plaintiff,  vs.  W.  W. 
Casey,  Henry  Shattuck,  and  Allan  Shattuck,  De- 
fendants, and  also  in  the  rendition  of  the  judgment 
in  said  cause  in  the  District  Court  for  the  Territory 
of  Alaska,  Division  Number  One,  on  the  11th  day  of 
May,  1921,  wherein  the  District  Court  of  the  Terri- 
tory of  Alaska  adjudged  that  said  plaintiff,  Johanna 
Nelson,  take  nothing  by  said  action  and  that  the 
above-named  defendants  have  their  costs  therein, 
manifest  error  hath  happened,  to  the  great  damage 
of  the  said  Johanna  Nelson,  as  will  more  fully  appear 
from  the  assignment  of  errors  filed  herewith; 

WHEREFORE,  Johanna  Nelson  prays  for  the 
allowance  of  a  writ  of  error  and  for  an  order  fixing 
the  amount  of  the  [26]  bond  in  said  cause,  and  for 
such  other  order  and  process  as  may  cause  the  said 
error  to  be  corrected  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Dated  the  14th  day  of  May,  A.  D.  1921. 

RODEN  &  DAWES, 
Attorneys  for  Plaintiff  in  Error. 

The  above  petition  for  writ  of  error  is  allowed,  and 
the  bond  fixed  at  Two  Himdred  and  Fifty  Dollars 
($250.00),  to  be  approved  by  the  clerk  of  the  above- 
entitled  court. 

And  it  is  further  ordered,  that  this  cause  be  heard 
by  the  United  States  Circuit  Court  of  Appeals  of 
the  Ninth  Circuit  in  the  city  of  Seattle  at  its  session 
in  that  city  in  the  month  of  September,  A.  D.  1921. 
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Dated  the  14th  day  of  May,  A.  D.  1921. 

ROBERT  W.  JENNINGS, 

Judge. 
Service  admitted  May  13,  1921. 

H.  L.  FAULKNER, 
Atty.  for  Defendants. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  14,  1921.  J.  W.  Bell,  Clerk. 
GBy  L.  E.  Spray,  Deputy. 

Entered  Court  Journal  No.  Q.  page  275.     [27] 


United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  Holden  at  San  Francisco,  California. 

JOHANNA  NELSON, 

Plaintiff  in  Error, 

vs. 

W.  W.  CASEY,  'henry  SHATTUCK,  and 
ALLAN  SHATTUCK, 

Defendants  in  Error. 

Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America  to 

the    Honorable    ROBERT    W.    JENNINGS, 

Judge  of  the  District  Court  for  the  Territory 

of  Alaska,  Division  Number  One,  GREETING: 

Because  in  the  record  and  proceedings,  as  also  in 

the  rendition  of  the  judgment  of  a  plea,  which  is  in 

said  District  Court,  Division  Number  One  thereof, 

before  you,  between  Johanna  Nelson  as  plaintiff, 
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and  W.  W.  Casey,  Henry  Shattuck  and  Allan  Shat- 
tuck  as  defendants,  a  manifest  error  hath  happened, 
to  the  great  prejudice  and  damage  of  the  said  Jo- 
hanna Nelson,  as  is  set  forth  and  appears  by  the 
petition  herein. 

We  being  willing  that  error,  if  any  hath  happened, 
should  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then  un- 
der your  seal,  distinctly  and  openly  you  send  the  re- 
cords and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  Justices  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in  the 
city  of  San  Francisco,  in  the  State  of  California,  to- 
gether with  this  [28]  writ,  so  as  to  have  the  same 
at  said  place  and  said  circiut  on  or  before  thirty  days 
from  the  date  hereof,  that  the  records  and  proceed- 
ings aforesaid  being  inspected  the  said  Circuit  Court 
of  Appeals  may  cause  further  to  be  done  therein 
to  correct  those  errors  what  of  right,  and  according 
to  the  laws  and  customs  of  the  United  States,  should 
be  done. 

WITNESS  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  14th  day  of  May,  A.  D.  1921. 

Attest  my  hand  and  the  seal  of  the  District  Court 
Ifor  the  Territory  of  Alaska,  Division  Number  One, 
at  the  clerk's  office  at  Juneau  on  the  day  and  year 
last  above  written. 

[Seal]  J.  W.  BELL, 

Clerk  of  the  District  Court  for  the  Territory  of 
Alaska,  Division  Number  One. 
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Allowed  this  14tli  day  of  May,  A.  D.  1921. 

ROBERT  W.  JENNINGS, 

District  Judge. 
Due  service  of  the  within  and  foregoing  writ  of 
error  is  acknowledged  this    13th  day  of  May,  A.  D. 
1921. 

H.  L.  FAULKNER, 
Attorney  for  Defendants  in  Error. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  14,  1921.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy.    [29] 


United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  Holden  at  San  Francisco,  California. 

No.  1977-A. 

JOHANNA  NELSON, 

Plaintiff  in  Error, 
vs. 

W.  W.  CASEY,  HENRY  SHATTUCK,  and 
ALLAN  SHATTUCK, 

Defendants  in  Error. 

Bond  on  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
that  we,  Johanna  Nelson,  as  principal,  and  John  Reck> 
as  surety,  are  held  and  firmly  bound  unto  the  above 
named  defendants  in  error,  W.  W.  Casey,  Henry 
Shattuck,  and  Allan  Shattuck,  in  the  sum  of  Two 
Hundred  and  Fifty  Dollars  ($250),  for  the  payment 
of  which,  well  and  truly  to  be  made,  we  bind  ourselves 
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and  each  of  our  heirs,  executors  and  administrators, 
firmly  by  these  presents. 

The  condition  of  this  obligation  is  such  that, 
whereas,  the  above- bounden  Johanna  Nelson  has 
applied  for  an  order  granting  a  writ  of  error  in  the 
above-entitled  cause  from  the  United  States  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit  to  the  District 
Court  of  the  Territory  of  Alaska,  Division  Number 
One,  from  a  judgment  entered  in  said  cause  on  the 
11th  day  of  May,  1921 ; 

NOW,  THEREFORE,  if  the  said  writ  of  error 
shall  issue  and  if  the  plaintiff  in  error  shall  prose- 
<?ute  her  writ  to  effect,  and  answer  all  damages  and 
costs,  and  if  she  shall  fail  to  make  her  appeal  good, 
then  and  in  that  case,  this  obligation  shall  be  null  and 
void ;  otherwise  to  remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  we  have  set  our 
iands  and  [30]  seals  this  13th  day  of  May,  A.  D. 
1921. 

JOHANNA  NELSON, 
By  HENRY  RODEN,     (Seal) 
Her  Attorney, 
Principal. 

JOHN  RECK,     (Seal) 
Surety. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

John  Reck,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  a  resident  of  the  city  of  Juneau,  Al- 
aska, over  twenty-one  years  of  age,  and  a  banker  by 
occupation ;  that  he  is  worth  the  sum  of  Five  Hundred 
Dollars  ($500)  over  and  above  his  debts  and  liabili- 
ties and  property  exempt  from  execution ;  that  he  is 
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not  a  counsellor  or  attorney,  marshal,  clerk  of  any 
court  or  other  officer  of  any  court. 

JOHN  RECK. 

Subscribed  and  sworn  to  before  me  this  13th  day  of 
May,  1921. 

[Notarial  Seal]  HENRY  RODEN, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  notarial  commission  expires  July  24th,  1922. 

The  within  bond  is  hereby  approved. 

ROBERT  W.  JENNINGS, 
*  District  Judge. 

[Endorsed]:  No.  1977- A.  Bond  on  Appeal.  Filed 
in  the  District  Court,  District  of  Alaska,  First  Divi- 
sion. May  14,  1921.  J.  W.  Bell,  Clerk.  By  L.  E. 
Spray,  Deputy.     [31] 


United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  Holden  at  San  Francisco,  Cali- 
fornia. 

1977-A. 

JOHANNA  NELSON, 

Plaintiff  in  Error, 

vs. 

W.  W.  CASEY,  HENRY  SHATTUCK,  and  AL- 
LAN SHATTUCK, 

Defendants  in  Error. 
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Citation  on  Writ  of  Error. 
The  President  of  the  United  States  to  W.  W.  Casey, 
Henry  Shattuck  and  Allan  Shattuck,  the  Above- 
named  Defendants  in  Error,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  holden  at  the  city 
of  San  Francisco,  State  of  California,  within  thirty 
days  from  the  date  of  this  citation,  pursuant  to  a 
writ  of  error  filed  in  the  clerk's  office  of  the  District 
Court  for  the  Territory  of  Alaska,  Division  Number 
One,  wherein  Johanna  Nelson  is  the  plaintiff  in 
•error  and  you,  W.  W.  Casey,  Henry  Shattuck  and 
Allan  Shattuck,  are  the  defendant  in  error,  to  show 
cause,  if  any  there  be,  why  the  judgment  in  the 
said  writ  of  error  mentioned  should  not  be  corrected 
and  speedy  justice  should  be  done  to  the  parties  in 
that  behalf. 

WITNESS  the  Honorable  EDWAED  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States  of  America,  this  14th  day  of  May, 
A.  D.  1921,  and  of  the  Independence  of  the  United 
States  the  145th. 

ROBERT  W.  JENNINGS, 
District  Judge. 
Due  and  personal  service  of  the  foregoing  cita- 
tion is  hereby  admitted,  this  13th  day  of  May,  A.  D. 
1921. 

H.  L.  FAULKNER, 
Attorney  for  Defendants  in  error. 
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Filed  in  the  District  Court,  District  of  Alaska^ 
First  Division.  May  14,  1921.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy.     [32] 


In  the  District  Court  for  the  District  of  Alaska^ 
Division  Number  One,  at  Juneau. 

No.  1977-A. 

JOHANNA  NELSON, 

Plaintiff, 
vs. 

W.  W.  CASEY,  HENRY  SHATTUCK,  and  AL- 
LAN SHATTUCK, 

Defendants. 

Praecipe  for  Transcript  of  Record. 
To  Jay  W.  Bell,  Clerk  of  the  District  Court,  Divi- 
sion Number  One,  Territory  of  Alaska : 
Kindly  certify  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  at  San  Francisco^ 
California,  the  following  records  of  your  office  in 
the  above-entitled  case: 

1.  Complaint. 

2.  Demurrer  to  complaint. 

3.  Order  sustaining  demurrer  to  complaint. 

4.  Opinion  of  court  on  demurrer. 

5.  Amended  complaint. 

6.  Demurrer  to  amended  complaint. 

7.  Order  sustaining  demurrer  to  amended  com- 

plaint. 1 

8.  Judgment. 
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9.  Assignment  of  errors. 

10.  Order  granting  writ  of  error. 

11.  Writ  of  error. 

12.  Bond  on  appeal. 

13.  Original  citation. 

14.  This  praecipe. 

RODEN  &  DAWES, 
Attorneys  for  Plaintiff. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  20,  1921.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy.     [33] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  1,  at  Juneau. 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 

District  of  Alaska,  Division  No.  I, — ss. 

I,  J.  W.  Bell,  Clerk  of  the  District  Court  for  the 
District  of  Alaska,  Division  No.  1,  hereby  certify 
that  the  foregoing  and  hereto  attached  thirty-three 
pages  of  tj^ewritten  matter,  numbered  from  one  to 
33,  both  inclusive,  constitute  a  full,  true,  and  com- 
plete copy,  and  the  whole  thereof,  of  the  record, 
prepared  in  accordance  with  the  praecipe  of  plain- 
tiff in  error,  in  Cause  No.  1977-A,  on  file  in  my  office 
and  made  a  part  hereof,  wherein  Johanna  Nelson 
is  plaintiff  and  plaintiff  in  error  and  W.  W.  Casey, 
Henry  Shattuck  and  Allen  Shattuck  are  defendants 
and  defendants  in  error. 
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I  further  certify  that  said  record  is  by  virtue  of 
a  writ  of  error  and  citation  issued  in  this  cause, 
and  the  return  thereof  in  accordance  therewith. 

I  further  certify  that  this  transcript  was  prepared 
by  me  in  my  office,  and  that  the  cost  of  preparation, 
examination  and  certificate,  amounting  to  Four- 
teen and  70/100  Dollars  ($14.70)  has  been  paid  to 
me  by  attorneys  for  plaintiff  in  error. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  the  seal  of  the  above-entitled  court  this  23d 
day  of  May,  1921. 

[Seal]  J.  W.  BELL, 

Clerk. 
By  L.  E.  Spray, 
Deputy. 


[Endorsed]:  No.  3698.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Johanna 
Nelson,  Plaintiff  in  Error,  vs.  W.  W.  Casey,  Henry 
Shattuck  and  Allen  Shattuck,  Defendants  in  Error. 
Transcript  of  Record.  Upon  Writ  of  Error  to  the 
United  States  District  Court  of  the  District  of 
Alaska,  Division  No.  1. 
Filed  June  9,  1921. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


No.  3698 

Qltrrmt  Qlnurt  of  Appeals 


JOHANNA  NELSON, 

Plaintiff  in  Error, 
vs. 
W.  W.  CASEY,  HENRY  SHATTUCK  and  ALLEN 
SHATTUCK, 

Defendants  in  Error. 
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UPON  WRIT  OF  ERROR  TO  THE  UNITED 

STATES  DISTRICT  COURT  OF  THE 

DISTRICT    OF    ALASKA, 

DIVISION  NO.  1. 


RODEN  &  DAWES, 
Attorneys  for  Plaintiff  in  Error. 


Juneau  Sunday  Capital, 


No.  3698 

(Cirrutl  (Enurt  nf  Apppala 


JOHANNA  NELSON,, 

Plaintiff  in  Error, 
vs. 
W.  W.  CASEY.  HENRY  SHATTUCK  and  ALLEN 

SHATTUCK, 

Defendants  in  Error. 


Smf  nf  plaintiff  in  Srrnr 


UPON  WRIT   OF  ERROR  TO   THE   UNITED 

STATES  DISTRICT  COURT  OF  THE 

DISTRICT    OF    ALASKA, 

DIVISION  NO.  1. 


RODEN  A:  DAWES, 
Attorneys  for  Plaintiff  in  Error. 


STATEMENT  OF  THE  CASE 

This  is  an  action  for  damages  for  the  destruction 
of  real  and  personal  property  caused  by  a  freshet  in 
a  creek  known  as  ''Gold  Creek"  in  the  City  of  Ju- 
neau, Alaska.  A  general  demurrer  to  the  complaint 
was  sustained  and  plaintiff  brings  the  case  before 
this  court  on  a  writ  of  error. 

The  complaint  alleges  that  defendants  were  the 
owners  of  a  certain  tract  of  land  comprising  the 
delta  of  Gold  Creek ;  that  for  the  purpose  of  making 
this  delta  attractive  for  residence  purposes  and 
thereby  render  it  marketable,  defendants  undertook 
to  and  did  turn  the  channel  of  Gold  Creek  by  erect- 
ing bulkheads  across  the  old  channel  and  thereby 
diverting  the  water  in  direction  of  plaintiff's  lots, 
(pp.  17,  21  and  22). 

And  to  protect  the  left  or  east  bank  of  the  creek, 
where  the  plaintiff's  property  was  situated,  defen- 
dants undertook  to  and  did  erect  a  bulkhead  for  a 
distance  of  several  hundred  feet.  But  this  bulk- 
head was  so  weak  and  constructed  so  unskillfully 
that  it  could  not  withstand  the  force  of  the  water 
diverted  against  it  by  the  bulkhead  erected  on  the 
other  side  of  the  new  channel  and  across  the  old 
channel,     (p.  18). 

It  is  further  alleged  that  plaintiff  was  ignorant 
of  the  fact  that  the  creek  was  subject  to  freshets, 
ignorant  of  the  fact  that  the  channel  had  been  chang- 
ed, ignorant  of  the  fact  that  the  bulkhead  on  her 
side  of  the  creek  was  so  weak  that  it  would  not  with- 
stand the  water  or  that  it  was  likely  to  be  washed 


away.     (pp.  18  and  19). 

A  general  demurrer  to  the  original  complaint  was 
sustained  because  it  was  not  alleged  that  defendants, 
though  they  changed  the  channel  of  the  creek  and 
constructed  the  bulkheads,  yet  did  not  undertake  to 
''actively  maintain"  the  bulkheads  after  their  con- 
struction, and  there  was  nothing  to  show  that  they 
had  not  abandoned  the  premises  after  the  bulkheads 
had  been  constructed. 

The  amended  complaint  does  not  aver  the  defen- 
dants ''actively  maintained"  the  bulkheads,  for  this 
could  not  have  been  proven;  but  it  does  allege  that 
defendants  constructed  them  for  the  purpose  of  per- 
manently reclaiming  the  land  in  question  and  pro- 
tecting the  banks ;  that  the  bulkheads  were  there  and 
continued  to  be  there  for  the  purpose  for  which 
they  were  originally  constructed,  and  facts  are  al- 
leged from  which  it  must  be  concluded  that  it  was 
the  duty  of  defendants  to  maintain  and  keep  in  re- 
pair the  bulkheads  in  question,  and  that  it  was  their 
duty  not  to  erect  them  in  the  first  place  unless  they 
did  so  carefully  and  skillfully,  and  in  such  manner 
that  they  would  be  permanent,     (pp.  21  and  23) 

The  allegations  in  the  amended  complaint  which 
it  is  claimed  show  that  it  was  the  duty  of  defen- 
dants to  continue  to  restrain  the  waters  of  the  creek 
after  they  undertook  to  do  so  in  the  first  place  are, 
briefly,  these : 

Defendants  owned  the  delta  known  as  Casey-Shat- 
tuck  Addition.  To  reclaim  this  delta  the  bulk- 
head was  constructed  across  the  old  channel.  The 
land  was  then  platted  into  streets,  blocks  and  lots; 
the  streets  were  improved  by  the  public;  lots  were 
placed  on  the  market  and  sold  and  valuable  houses 


erected  by  the  purchasers.  If  the  bulkheads  across 
the  old  channel  had  been  permitted  to  break,  large 
areas  of  the  land  so  sold  and  improved  would  have 
been  destroyed.  Defendants  continued  to  offer  lots 
for  sale  which  would  have  been  submerged  had  the 
bulkheads  been  destroyed  or  removed.  These  facts 
are  such  as  to  estope  defendants  from  asserting  that 
they  did  not  maintain  the  dams  or  bulkheads,  and 
are  such  as  to  estop  defendants  from  asserting  that 
not  only  to  use  care  in  constructing  but  also  in  main- 
taining such  bulkheads. 

The  question  before  the  court  is  whether  or  not 
the  facts  alleged  in  the  amended  complaint  are  suf- 
ficient to  entitle  plaintiff  to  recover. 

The  ruling  complained  of  is  the  court's  order  sus- 
taining defendants'  general  demurrer  to  the  amend- 
ed com.plaint. 

The  claim  of  right  to  recover  is  based  upon  the 
negligent  construction  of  the  bulkheads  and  upon  the 
failure  of  defendants  to  maintain  adequate  bulk- 
heads. 

The  facts  in  this  case  were  before  this  court  in 
Eikland  vs.  Casey  et  al,  266  Fed.,  822.  And  the  al- 
legations in  the  amended  complaint  in  the  case  at  bar 
are  much  stronger  than  the  complaint  in  the  Eik- 
land case. 

ARGUMENT 

Defendants  had  the  right  to  change  the  channel 
of  Gold  Creek.  No  one  could  have  stopped  them  do- 
ing so. 

But  when  they  did  change  the  channel  it  was  in- 
cumbent upon  them  to  do  the  work  in  such  a  manner 


that  no  one  would  thereby  be  injured. 

It  was  incumbent  upon  them  to  make  the  new 
channel  as  large  and  capacious  as  the  old  channel. 

Eikland  vs.  Casey  266  Fed.,  822. 

It  was  also  incumbent  upon  defendants  to  use  at 
least  ordinary  care  and  skill  in  making  the  bulkheads 
«tronff  enough  to  withstand  such  action  of  the  w^tpr 
as  might  be  reasonably  anticipated  lest  disaster 
should  occur  to  the  property  affected  by  the  change. 

When  defendants  constructed  the  channel  to  re- 
claim and  market  their  town  lots  for  permanent  oc- 
cupancy, the  public  had  a  right  to  assume  that  the 
new  channel  was  of  adequate  capacity  and  that  the 
new  banks  were  of  adequate  strength  to  serve  the 
purpose  for  which  they  were  apparently  designed, 
— and  that  purpose  was  to  permanently  restrain  the 
waters  of  Gold  Creek. 

When  plaintiff  purchased  her  property  on  the 
left  or  east  bank  of  the  new  channel,  she  did  so  as  a 
stranger  in  the  country  and  without  knowing  that 
the  channel  was  new,  essentially  artificial,  and  in- 
sufficient in  capacity.  Neither  did  she  know  that 
the  bulkhead  on  her  side  of  the  creek  was  negligent- 
ly constructed  or  that  it  was  so  weak  that  it  would 
probably  be  washed  away  by  any  such  freshet  as 
might  be  reasonably  expected  to  occur  at  any  time. 

At  the  time  plaintiff  purchased  her  property  the 
defective  bulkhead  had  been  constructed.  She  knew 
none  of  its  defects,  and  had  a  right  to  assume  it  was 
ample  for  the  purpose  for  which  it  was  apparently 
designed. 

One  who  manufactures,  or  sells,  or  delivers  an 
article  which  he  knows  to  be  dangerous  to  life  and 
limb  without  giving  notice  of  its  dangerous  quali- 


ties  or  conditions,  is  liable  to  any  person  who  suf- 
fers an  injury  therefrom  which  might  have  been 
reasonably  anticipated,  whether  there  was  any  con- 
tractual relationship  between  the  parties  or  not: 

Thompson  on  Negligence,  Sections  817 — 821; 

Ward  vs.  Pullman  Co.,  128  SW.,  606; 

Walcho  vs.  Rosenbluth  71  Atl.,  566; 

Hasbrouck  vs.  Armour  121  NW.,  157; 

Waters-Pierce  Co.,  vs.  Deselms,  212  U.  S.,  159; 

Standard  Oil  Co.,  vs.  Parish,  145  Fed.,  829; 

Wyman  vs.  Boston  B.  Co.,  175  Fed.,  834. 

When  defendants  dammed  up  the  old  channel  and 
forced  the  current  of  the  water  against  the  other 
bank  where  plaintiff's  property  was  located,  they 
committed  an  unlawful  act  unless  they  erected  bulk- 
heads sufficient  to  protect  that  other  bank  from  such 
current  so  turned.  If  the  defendants  themselves 
owned  the  land  on  the  left  or  east  bank  at  the  time  the 
channel  was  changed  and  afterwards  sold  the  land 
on  that  side  of  the  new  channel,  the  purchaser  had 
a  right  to  assume  that  the  bulkhead  was  construct- 
ed with  care  and  skill  and  that  it  was  adequate  for 
the  purpose  for  which  it  was  apparently  contrived. 

One  v/ho  places  on  the  market  and  sells  land  arti- 
ficially reclaimed  and  protected  against  water  by 
artificial  structures,  guarantees  that  those  struc- 
tures are  designed  and  constructed  with  skill  and 
care  and  are  suitable  for  the  purpose  for  which  they 
are  apparently  erected. 

The  person  who  constructs  bulkheads  for  the  pur- 
pose of  protecting  land  against  freshets  or  floods, 
though  he  be  only  a  contractor  and  not  the  owner  of 
the  land,  becomes  liable  to  one  who  is  injured  by  the 
negligence  of  the  contractor,  if  the  injury  was  such 
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as  would  naturally  be  expected  to  result  from  the 
character  of  the  negligence. 

But  it  is  contended  that  there  is  nothing  to  show 
that  defendants  did  not  abandon  the  bulkheads  as 
soon  as  they  were  built,  and  it  is  contended  that  if 
they  did  abandon  the  bulkheads  immediately  after 
their  construction,  defendants  cannot  be  held  liable 
after  such  abandonment.  This  is  the  point  on  which 
the  lower  court  decided  the  case.  The  lower  court 
said: 

"For  aught  that  appears  in  the  complaint, 
the  defendants     may  in  the  year  1914  have 
changed  the  course  of  the  creek  for  purposes  of 
their  own,  and  those  purposes  may  have  been 
accomplished  and  the  defendants  have  lost  all 
interest  in  the  creek  or  any  property  adjacent 
thereto  or  to  be  benefited  thereby.    Surely  they 
would  not  be  liable  forever  afterwards  because 
on  a  certain  day  they  changed  the  course  of  the 
creek.    It  seems  to  me  that  they  would  be  liable 
only  during  such  time  as  they  were  maintaining 
the  obstructions  com.plained  of."  (p.  12) 
There  are  allegations  to  the  effect  that  the  defects 
which  caused  the  injury  were  defects  of  the  original 
construction.     There  are  also  allegations  to  the  ef- 
fect that  the  defendants  did  not  abandon  the  prem- 
ises, but  continued  to  offer  for  sale  lots  dependent 
for  their  value  upon  the  effectiveness  of  the  bulk- 
heads. 

But  assume,  for  the  sake  of  the  argument,  that  de- 
fendants had,  shortly  after  the  completion  of  the 
new  channel,  sold  all  their  holdings  in  Juneau  and 
left  the  country,  would  that  have  relieved  them  from 
the  natural  effects  of  their  own  negligence  in  con- 
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structing  the  new  channel?  Certainly  not.  They 
could  not  relieve  themselves  from  the  effects  of  the 
wrong  without  righting  the  wrong  before  injury  oc- 
curred. 

5  Thompson  on  Negligence,  Section  6163; 

Fritz  vs.  Watertown,  111  NW,  630; 

Schuenke  vs.  Town  of  Pine  Ridge,  54  NW,  1007; 

Bills  vs.  Town  of  Kaukauna,  68  NW,  992. 

Suppose  a  person  erected  a  large  office  building 
so  negligently  constructed  that  in  event  of  an  ordin- 
ary wind  storm  or  ordinary  earthquake  shock  it 
would  collapse;  suppose  he  sold  the  building  and 
then  left  the  country;  suppose  thereafter  from  the 
effects  of  an  ordinary  wind  storm  or  ordinary  earth- 
quake shock  the  building  collapsed  as  a  result  of  its 
negligent  construction,  and  that,  in  consequence, 
tenants  in  the  building  and  passersby  on  the  street 
in  front  of  it  were  killed,  would  the  party  whose  ne- 
gligence was  primarily  responsible  for  the  catastro- 
phe be  relieved  from  liability  because  he  no  longer 
maintained  the  building  or  because  he  had"  ceased 
to  be  interested"  in  it?  Certainly  not.  The  party 
guilty  of  the  wrong  Vv^hich  caused  the  injury  is  res- 
ponsible for  the  damage  sustained, — if  the  injury 
was  the  natural  result  of  the  negligence  or  wrong. 

Suppose  in  this  case  defendants,  instead  of  con- 
structing a  channel  on  the  surface,  had  construted 
an  underground  tunnel  to  convey  the  waters  of  Gold 
Creek.  If  such  tunnel  through  inadequate  or  negli- 
gent construction  had  broken  and  other  people's 
homes  had  been  washed  away,  would  not  defendants 
have  been  responsible  for  the  result  of  their  own 
wrong?  And  it  would  have  made  no  difference 
whether  the  homes  destroyed  had  been  purchased  be- 
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fore  or  after  the  tunnel  was  constructed ;  nor  wheth- 
er such  homes  had  been  purchased  from  defendants 
or  others.  The  only  question  would  be  whether  or 
not  defendants'  negligence  was  the  proximate  cause 
of  the  injury. 

In  the  case  at  bar  it  is  alleged  that  plaintiff  knew 
nothing  about  the  change  in  the  channel,  the  inade- 
quacy of  the  new  channel  or  the  defects  in  the  bulk- 
heads; nor  did  she  know  the  susceptibility  of  Gold 
Creek  to  freshets,  and  had  no  conception  of  the 
danger  to  which  she  subjected  herself  when  she  pur- 
chased her  property. 

But  it  is  averred  very  clearly  that  the  negligence 
complained  of  was  the  proximate  cause  of  the  des- 
truction of  plaintiff's  home.    What  more  is  needed? 

It  may  be  true  that  the  new  channel  was  a  trap 
set  to  catch  others  and  not  plaintiff.  But  the  trap 
was  set.  Plaintiff  did  not  know  it  was  a  trap  and 
did  not  know  it  might  be  sprung  at  any  time.  She 
bought  her  home  not  knowing  that  the  new  channel 
was  a  device  which  through  the  negligence  of  de- 
fendants, endangered  her  property  and  her  life. 

If  defendants  unbeknown  to  plaintiff  had  left  a 
powder  magazine  near  her  home  and  under  such  con- 
dition that  it  was  likely  to  explode  at  any  time,  it 
would  make  no  difference  whether  she  purchased 
her  land  from  defendants  or  from  somebody  else; 
whether  or  not  she  purchased  it  before  or  after  the 
magazine  was  established;  nor  would  it  make  any 
difference  v/hether  defendants  had  departed  from 
the  property  and  left  the  dangerous  magazine  to 
fare  as  it  might,  or  whether  they  still  continued  to 
actively  maintain  it. 

Thompson  on  Negligence,  Sees.  968 — 981,1055 — 
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1074. 
Addison  on  Torts,  Sees.  227—232. 
This  is  not  an  aetion  for  breaeh  of  contraet.     It 
is  an  action  in  tort  based  upon  a  misfeasance. 

It  is  elementary  that  every  person  must  abstain 
from  such  acts  as  are  in  their  nature  dangerous  to 
others.    To  set  a  bear  trap  and  then  walk  away  and 
leave  it  under  such  conditions  that  others  are  likely 
to  step  into  it,  is  an  actionable  wrong. 
Hooker  vs.  Miller,  37  la.,  613; 
Grant  vs.  Hass,  75  SW,  342; 
Bird  vs.  Holbrook,  4  Bing.,  628; 
Jones  vs.  Nichols,  46  Ark.,  207. 
Let  us  see  if  the  allegations  in  the  amended  com- 
plaint are  sufficient  to  bring  the  case  within  the 
principles  announced.     In  paragraph  four  it  is  al- 
leged : 

'That  the  embankment  so  erected  by  defen- 
dants on  the  easterly  side  of  said  new  channel 
and  at  the  point  where  said  new  channel  runs 
adjacent  to  plaintiff's  lot  and  for  several  hun- 
dred feet  northerly  therefrom,  were  unskillful- 
ly  and  negligently  constructed  too  weak  and  in- 
adequate to  withstand  the  force  of  the  water 
which  might  and  would  come  down  said  channel 
during  freshets  or  during  such  periods  of  heavy 
down-pour  of  rain  on  the  watershed  of  the  said 
stream  as  from  time  to  time  naturally  and  gen- 
erally occurred  and  might  naturally  be  expected 
to  occur  in  the  future.  That  by  reason  of  said 
facts  plaintiff's  property  aforesaid  was  by  de- 
fendants' said  wrongful  acts  exposed  to  danger 
of  being  washed  away  by  the  waters  thrown  or 
forced  against  said  property  by  reason  of  the 
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various  embankments  or  bulkheads  erected  by 

defendants  across  and  in  the  old  channel  of  said 

stream  to  prevent  said  stream  from  spreading 

in  the  manner  it  did  before  said  obstructions, 

embankments  or  bulkheads    were    erected    as 

above  described."     (p.  18) 

In  paragraph  five,  after  it  is  alleged  that  plaintiff 

was  ignorant  of  the  change  in  the  channel  or  of  the 

character  of  Gold  Creek,  it  is  further  stated: 

'That  plaintiff  was  at  all  times  herein  men- 
tioned ignorant  of  the  weak  and  inadequate  con- 
dition of  the  said  artificial  embankment  adja- 
cent to  her  said  lots  and  to  the  northerly  there- 
from, and  of  the  negligent  condition  in  which 
the  same  had  been  constructed  and  maintained, 
and  knew  nothing  of  the  danger  to  which  she, 
her  family  and  property  were  subjected  by  rea- 
son of  defendants'  said  negligent  and  wrongful 
acts  above  described." 

In  paragraph  six  it  is  alleged  that  the  defen- 
dants were  familiar  with  the  character  of  Gold  Creek 
and  the  freshets  that  habitually  visited  the  section, 
and  understood  fully  the  weak  condition  of  the  bulk- 
heads and  knew  their  inadequacy.  It  is  then 
alleged : 

''That  by  reason  of  said  facts  above  set  out, 
plaintiff's  said  property  was  at  all  times  ex- 
posed to  the  danger  of  being  washed  away  by 
freshets  in  said  stream  and  plaintiff  alleges 
that  defendants  were  grossly  negligent  in  this 
that  they  failed  to  construct  and  maintain  on 
the  easterly  side  of  said  stream  adjacent  to 
plaintiff's  said  property  and  for  several  hun- 
dred feet  northerly  therefrom,  a  bulkhead  or 
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embankment  adequate  to  protect  plaintiff's 
said  property  against  any  water  that  would  be 
forced  against  said  bulkhead  or  embankment 
by  the  said  change  in  the  course  of  said  stream 
or  by  the  erection  or  maintenance  of  a  bulkhead, 
embankment  or  obstructions  in  and  across  the 
old  channel  or  said  stream,  preventing  said 
stream  as  aforesaid  from  spreading  in  a  wester- 
ly direction  in  event  of  freshets,  in  the  same 
manner  that  said  stream  was  wont  to  do  before 
the  said  change  in  the  course  of  said  stream  was 
caused  by  defendants  as  aforesaid."  (p.  20) 
The  seventh  paragraph  of  the  amended  complaint 
sets  out  in  detail  the  facts  from  which  the  following 
conclusion  is  alleged: 

'That  by  reason  of  said  facts   above  set  out, 
it  was  the  duty  of  defendants  to  at  all  times  keep 
and  maintain  said  bulkheads  or  embankments 
in  good  condition  or  repair  and  in  every  way 
edaquate  to  keep  and  restrain  the  waters  of  said 
stream  within  the  said  new  channel  and  prevent 
said  waters  from  flowing  on  or  in  any  manner 
injuring  the  said  adjoining  premises."  (p.  22) 
Paragraph  eight  of  the  amended  complaint  des- 
cribes the  manner  in  which  the  injury  occured  to- 
A^it: 

"The  waters  in  said  stream  were  prevented 
from  spreading  freely  in  a  southwesterly  direc- 
tion and  were  forced  up  against  the  said  arti- 
ficial and  inadequate  embankments  adjacent  to 
plaintiff's  said  lots  and  northerly  therefrom, 
which  embankments  by  reason  of  said  weak- 
ness and  inadequacy,  gave  way  under  the  force 
of  said  waters  which  latter  then  and  there  nee- 
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essarily  by  reason  of  defendants'  said  wrongful 
acts  above  described,  washed  away  both  of 
plaintiff's  said  houses  above  described,  and  des- 
troyed all  the  improvements  on  said  lots,  etc." 

(p;23) 

On  the  question  of  negligence  it  is  difficult  to  dis- 
cern the  difference  in  principle  between  the  case  at 
bar  and  those  cases  where  a  dam  is  constructed  in 
the  creek  for  storing  water  for  industrial  purposes. 

If  a  dam  be  erected  in  the  channel  of  a  water 
course  and  it  gives  way  through  faulty  and  negligent 
construction,  the  party  who  is  guilty  of  the  negli- 
gence which  caused  the  injury  must  pay  the  damages 
naturally  resulting  and  of  v/hich  the  negligence  was 
the  proximate  cause.  And  it  would  make  no  differ- 
ence v/heteher  the  property  destroyed  originally  was 
owned  by  the  defendant  and  was  sold  by  him  after 
the  dam  v/as  constructed,  or  whether  it  was  owned 
by  persons  in  no  manner  in  privity  with  defendant. 

The  actionable  wrong  consists  in  negligently  ex- 
posing others  to  danger. 

Nor  could  the  delinquent  party  relieve  himself 
from  the  consequences  of  his  own  deliquency  by 
abandoning  the  dam  while  the  dam,  due  to  its  faulty 
construction,  remained  a  menace  to  the  property 
below. 

Eikland  vs.  Casey,  266  Fed.,  822; 

City  Water  Power  Co.  vs.  Fergus  Falls,  128  NW, 
817; 

Arave  vs.  Idaho  Canal  Co.,  46  Pac,  1024; 

Free  vs.  Parr  Schoals  Power  Co.,  97  SE,  243; 

Beauchamp  vs.  Taylor,  111  SW,  609. 

In  the  case  of  Arave  vs.  Idaho  Canal  Company, 
the  court  had  occasion  to  consider  the  rights  of  those 


15 


who  acquired  property  jeopardized  by  artificial  can- 
als subsequent  to  the  construction  of  the  canal.  The 
court  said: 

'^Appellants'  claim  that  the  corporation  de- 
fendant is  not  called  upon  to  consider  or  res- 
pect the  rights  of  settlers  along  the  line  of  its 
canal,  who  have  made  such  settlement  subse- 
quent to  the  location  of  the  canal,  is  not  only  un- 
supported by  laiv,  but  is  repugant  to  every  prin- 
ciple of  equity  and  good  conscience.''^ 
The  same,  in  substance,  was  held  in  the  last  two 
cases  above  cited. 

In  support  of  the  general  proposition  of  absolute 
liability  announced  by  this  court  in  the  Eikland  case, 
we  submit  the  following  authorities: 
Wiltse  vs.  Red  Wing,  109  N.  W.,  114; 
Pexley  vs.  Clark,  35  N.  Y.,  520; 
Cahil  vs.  Eastman,  18  Minn.,  24; 
Brennan  vs.  Cumberland,  15  L.  R.  A.  (N.  S.),  535 

and  notes; 
Hauck  vs.  Pipe  Line  Company,  20  L.  R.  A.,  642 
Berger  vs.  Gas  Light  Company,  62  N.  W.,  336 
Water  Company  vs.  dinger,  32  L.  R.  A.,  736 
Texas  &  Pacific  vs.  O'Mahoney,  60  S.  W.,  902; 
Mercantile  Company  vs.  Thurmond,  33  L.  R.  A. 

(N.  S.),  1061  and  notes. 
Essen  vs.  Wattier,  34  Pac,  756; 
Mallett  vs.  Taylor,  152  Pac,  873. 
The  last  case  cited  expressly  states  that  the  doc- 
trine of  Rylands  vs.  Fletcher  has  been  adopted  by 
Oregon. 

Respectfully  submitted, 

RODEN  &  DAWES, 
Attorney  for  Plaintiff  in  Error. 
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STATEMENT  OF  THE  CASE 

The  defendants  in  error  are  preparing  their 
brief  without  having  before  them  a  copy  of  the 
brief  of  plaintiff  in  error.  It  therefore  becomes 
necessary  for  defendants  in  error  to  state  in  sub- 
stance the  facts  disclosed  by  the  record. 

The  following  is  a  substantial  recital  of  the  ma- 
terial allegations  of  the  amended  complaint. 
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Plaintiff  is  and  ever  since  the  4th  day  of 
October,  1915,  has  been  the  owner  of  Lots  Nine  (9) 
and  Ten  (10)  in  Block  Two  Hundred  and  thirteen 
(213)  of  the  Casey-Shattuck  Addition  to  the  City 
of  Juneau.  That  prior  to  September  26,  1918,  said 
lots  were  the  place  of  residence  and  abode  of  plain- 
tiff and  her  family;  that  the  plaintiff  had  on  said 
lot  prior  to  the  date  last  mentioned  two  houses  built 
for  use  as  residences  and  the  ground  about  which 
and  upon  said  lots  were  beautified  by  gardens  and 
improved  by  the  planting  of  berry  bushes  and  the 
erection  and  maintenance  of  other  out  houses  and 
fences. 

That  Gold  Creek  is  a  mountain  stream,  both 
sides  of  which  are  formed  by  very  steep  mountains 
rising  to  an  elevation  of  some  3000  feet  above  the 
creek  bed,  by  reason  of  which  fact  heavy  rains 
would  and  actually  did  cause  in  said  creek  period- 
ically sudden  freshets  of  great  magnitude  and  viol- 
ence; that  that  part  of  the  City  of  Juneau  known 
as  Casey-Shattuck  Addition  consisting  principally 
of  a  delta  of  low  ground  formed  by  said  Gold  Creek 
and  sloping  toward  the  southwest  and  over  which 


said  Gold  Creek  flowed  after  it  emerged  from  the 
narrow  gorge  immediately  to  the  north  of  said 
Casey-Shattuck  Addition ;  that  during  the  year  1914 
the  defendants,  for  their  own  nse  and  benefit,  and 
for  the  purpose  of  reclaiming  from  the  waters  of 
Gold  Creek  certain  tracts  of  land  on  the  said  delta 
and  in  the  said  Casey-Shattuck  Addition,  and  for 
the  purpose  of  making  said  land  suitable  and  mar- 
ketable for  residence  purposes,  changed  the  course 
of  said  stream  below  said  gorge  and  where  it  flows 
over  said  delta  from  a  southwesterly  to  a  southerly 
direction  and  to  a  position  where  it  was  by  said 
change  caused  to  flow  adjacent  to  the  lots  of  plain- 
tiff, and  that  defendants  for  the  said  purpose  con- 
fined the  course  of  said  stream  to  a  channel  too  nar- 
row and  too  shallow  to  accommodate  and  safely 
convey  all  the  waters  which  might  and  did  flow 
through  said  stream  during  the  period  of  great  pre- 
cipitation of  rain  and  great  freshets.  That  for  the 
purpose  of  changing  and  confining  the  channel  of 
said  stream  defendants  erected  bulkheads  in  and 
across  the  old  channel  of  said  stream  so  as  to  divert 
the  waters  away  from  the  old  channel  and  force 
the  waters  of  said  stream  to  flow  in  a  new  channel 
and  in  a  southerly  direction  adjacent  to  plaintiff's 
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Jots;  that  defendants  erected  upon  both  sides  of  the 
new  channel  bulkheads  or  embankments;  that  such 
embankments    on   the    easterly   side    of    said   new 
channel  and  at  a  point  where  the  same  runs  adjacent 
to   plaintiff's   lots   and   for   several   hundred    feet 
northerly   therefrom,    were   unskillfully    and   neg- 
ligently constructed  and  were  too  weak  and  inade- 
quate to  withstand  the  force  of  the  water  which 
might  and  would  likely  come  down  said  channel 
during   said   freshets   and   during   said   period   of 
heavy  downpour  of  rain  on  the  watershed  of  said 
stream  as  from  time  to  time  naturally  and  gener- 
ally occcurred  and  might  naturally  be  expected  to 
occur  in  the  future.     That  at  the   time  plaintiff 
became  the  owner  of  said  lots  and  ever  after  she 
was  ignorant  of  the  change  of  the  course  of  said 
stream  and  was  ignorant  of  the  fact  that  prior  to 
the  erection  of  said  dam  by  defendants  the  general 
course  of  said  Gold  Creek  was  at  other  and  different 
places  and  that  during  the  freshets  the  said  stream 
naturally    spread    over    a    large    area    and    flowed 
through  several  channels;  that  plaintiff  was  also  at 
all  times  ignorant  of  the  weak  and  inadequate  con- 
dition of  the  artificial  embankments  constructed  by 
defendants  adjacent  to  her  said  lots  and  northerly 
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therefrom;  that  defendants  knew  or  should  have 
known  that  Gold  Creek  was  a  violent  stream  having 
violent  freshets  from  time  to  time;  knew  that  the 
inevitable  effect  of  the  bulkheads  erected  by  de- 
fendants across  the  old  channel  and  on  the  westerly 
side   of  said  stream  was  to  obstruct  the  natural 
course  and  tendency  of  the  waters  of  said  stream, 
and  that  said  bulkheads  did  divert  and  force  the 
waters  of  said  stream  with  great  violence  against 
plaintiff's  property;  that  the  new  channel  construct- 
ed by  the  defendant  was  too  small  to  safely  convey 
the  waters  of  the  stream  during  periodical  freshets ; 
that  the  bulkhead  on  the  easterly  side  of  the  new 
channel  adjacent  to  plaintiff's  property  and   for 
several  hundred  feet  northerly  therefrom  was  too 
weak,  flimsy  and  inadequate  to  withstand  the  force 
of   the   water   which   would   naturally   be    thrown 
against  it  in  case  of  freshets,  after  the  bulkheads 
or  the  embankment  in  the  old  channel  and  on  the 
westerly  side  of  the  new  channel  were  erected  by 
defendants.     By   reason   of   the    defendants'    acts 
above  described  plaintiff's  property  was  at  all  times 
exposed  to  the  danger  of  being  swept  away  by  said 
freshets  in  said  stream.   That  prior  to,  at  and  after 
the  turning  of  the  channel  and  the  erection  of  said 
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bulkheads,    defendants    surveyed    and    platted    the 
lands  and  premises  on  both  sides  of  the  new  channel 
and  over  the  former  delta  into  building  lots,  streets 
and  avenues,  dedicated  the  said  streets  and  avenues 
to  public  use,  and  offered  said  lots  for  sale  to  the 
public,  defendants    being  then  and  there  the  owners 
of  said  premises.    That  at  the  time  of  the  erection 
of  said  bulkheads  defendants  sold  a  large  number 
of  lots  to  many  individuals  and  for  a  long  time 
thereafter  and  until  the  26th  day  of  September, 
1918,  continued  to  offer  for  sale  to  the  j)ublic  the  re- 
mainder of  said  tract.    That  before  the  26th  day  of 
September,  1918,  a  large  nimiber  of  lots  had  been 
sold  by  defendants;  large  sums  of  money  had  been 
expended  by  purchasers  in  the  improvement  of  said 
lots;  that  the  City  of  Juneau,  a  municipal  corpora- 
tion, had  at  great  expense  constructed  streets  and 
built  sidewalks  upon  said  premises  and  that  said 
streets  and  sidewalks  were  maintained  by  the  City 
of  Juneau  up  to  and  on  the  26th  day  of  September, 
1918,  at  great  expense.     That  on  the  26th  day  of 
September,  1918,  while  plaintiff  was  the  owner  of 
the  property  above  described  a  downpour  of  rain 
occurred  which  caused  a  freshet  in  Gold  Creek  and 
by  reason  of  the  acts  of  defendants  above  stated. 
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the  waters  in  Gold  Creek  were  prevented  from 
spreading  freely  in  a  southwesterly  direction  and 
were  forced  up  against  the  artificial  and  inadequate 
bulkhead  erected  by  defendants  and  adjacent  to 
plaintiff's  lots  and  northerly  therefrom.  That  by 
reason  of  the  weakness  and  inadequacy  of  said  em- 
bankments and  bulkheads  they  gave  way  under  the 
force  of  the  water  and  that  the  residence  of  plaintiff, 
together  with  considerable  of  her  furniture,  were 
washed  away  and  destroyed  and  that  she  suffered 
damaged  in  the  sum  of  $9000.00.  (Tr.  15  to  24  in- 
clusive.) 

To  the  amended  complaint  the  defendants  in 
error  interposed  a  demurrer  alleging  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendants,  or  either 
of  them  (Tr.  25).  The  Court  sustained  the  de- 
murrer (Tr.  26).  The  plaintiff  elected  to  stand  on 
her  amended  complaint  and  the  Court  thereujDon  en- 
tered judgment  dismissing  the  action.  (Tr.  27-28.) 

We  submit  the  judgment  of  the    trial    court 
should  be  affirmed  for  the  following  reasons  : 

1.    The   amended   complaint   alleges    that   the 
plaintiff,  on  the  4th  day  of  October,  1915,  acquired 
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the  real  estate  which  she  alleges  was  damaged  by 
the  force  of  the  waters  of  Gold  Creek  escaping  after 
the  breaking  of  the  dam  (Tr.  15) ;  and  that  the  dam 
and  bulkheads  were  built  and  the  waters  of  Gold 
Creek  diverted  by  defendants  into  a  new  channel  in 
1914  (Tr.  17). 

2.  The  amended  complaint  fails  to  allege  that 
defendants,  or  any  of  them,  were  the  owners  of  or  in 
possession  of  the  dam  or  bulkheads  or  the  ground  on 
which  the  same  are  situate  on  the  26th  day  of  Sep- 
tember, 1918,  when  it  is  alleged  plaintiff's  property 
was  damaged  by  escaping  waters  occasioned  by 
the  alleged  breaking  of  the  dam  and  bulkheads. 
The  reasonable  and  natural  inference  from  the 
facts  stated  in  the  amended  complaint  is,  that  the 
dam  and  bulkheads  were,  at  that  time,  in  the 
possession  of  and  under  the  control  of  the  City  of 
Juneau,  a  municipal  corporation. 

3.  The  amended  complaint  does  not  allege  that 
defendants,  or  any  of  them,  maintained  the  dam, 
bulkheads  or  new  channel  after  the  construction 
thereof,  nor  does  it  allege  any  facts  warranting  the 
inference  that  defendants  were  obligated  to  plain- 
tiff, or  any  one  else,  to  maintain  the  same. 
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Referring  to  the  first  reason  assigned  why  the 
judgment  of  the  trial  court  should  be  sustained,  we 
contend  that  since  the  plaintiff  purchased  her  prop- 
erty, alleged  to  have  been  destroyed,  after  the  build- 
ing of  the  dam  and  bulkheads  and  the  diversion 
of  Gold  Creek,  she  purchased  the  same  fully 
realizing  the  character  of  Gold  Creek  and  the 
character  of  the  dam  and  bulkheads  which  would  be 
necessary  to  withstand  its  freshets  during  certain 
seasons  of  the  year,  for  the  amended  complaint 
does  not  allege  that  the  plaintiff  was  not  equally 
as  familiar  with  the  history  of  that  stream  and  its 
freshets  as  were  the  defendants.  It  is  true  the 
amended  complaint  alleges  that  the  plaintiff,  at  the 
time  she  purchased  the  property,  was  ignorant  of 
the  changes  that  had  been  made  in  the  channel  by 
the  defendants  and  was  ignorant  of  the  inadequate 
character  of  the  dam  and  bulkheads  to  withstand 
the  pressure  of  the  waters  of  Gold  Creek  during 
certain  periods  of  the  year,  but  it  would  seem 
that  it  was  her  duty  to  ascertain  whether  or  not 
the  dam  and  bulkheads  were  sufficient  to  withstand 
the  force  of  the  waters  of  Gold  Creek  during  the 
freshets  before  she  purchased  the  property.  A  dif- 
ferent rule  would  obtain  if  she  alleged  any  facts 
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from  which  it  could  be  reasonably  inferred  that  the 
defendants  were  obligated  to  maintain  the  dam  for 
a  period  of  time  extending  beyond  the  date  of  the 
breaking  of  the  dam.  Plaintiff  knew  when  she  pur- 
chased the  property  that  the  dam  and  bulkheads 
were  permanent  structures,  and  she  bought  the  prop- 
erty burdened  with  whatever  danger  and  menace 
might  be  caused  by  the  insecure  character  of  the 
dam  and  bulkheads.  In  her  amended  complaint 
she  says:  "That  by  reason  of  these  facts  the  plain- 
tiff's proj)erty  aforesaid  was  by  defendants'  said 
wrongful  acts,  exposed  to  the  danger  of  being  wash- 
ed away  by  the  water  thrown  or  forced  against  said 
property  by  reason  of  the  various  embankments  or 
bulkheads  erected  by  defendants  across  and  in  the 
old  channel  of  said  stream  to  prevent  said  stream 
from  spreading  in  the  manner  it  did  before  said 
obstructions,  embankments  or  bulkheads  were  erect- 
ed as  above  described."    (Tr.  18.) 

**The  evidence  shows  that  the  improvement 
on  the  dam  is  of  a  permanent  nature,  and  was 
completed  a  year  or  more  before  appellant  be- 
came the  owner  of  the  land  to  which  the  injury 
is  alleged  to  have  been  caused  by  the  overflow. 
Any  damage  that  resulted  to  it,  therefore, 
by  reason  of  this  increased  height  of  the  dam 
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was  caused  while  the  title  thereto  remained  in 
her  brother-in-law,  and  any  cause  of  action 
on  account  thereof  was  in  him,  and  his  failure 
to  assert  such  right  as  he  may  have  had  does 
not  have  the  effect  of  transferring  to  his  vendee, 
the  appellant,  the  right  to  sue  therefor.  The 
injury  had  been  sustained  when  she  purchased. 
She  took  the  land  in  its  injured  or  damaged 
condition  and  it  must  be  presumed  that  the 
damage  to  the  farm  by  reason  of  the  overflow 
was  taken  into  consideration  and  accounted  for 
to  her  in  fixing  the  price  which  she  was  re- 
quired to  pay.  City  of  Richmond  vs.  Gentry, 
136  Ky.  319;  124  S.  W.  337;  136  Am.  St.  Rep. 
255;  Louisville  &  Nashville  R.  R.  Co.  vs.  Lam- 
bert 110  S.  W.  305;  33  Ky.  Law  Rep.  199^ 
Stickley  vs.  Chesapeake  &  O.  R.  R.  Co.  93  Ky., 
323 ;  20  S.  W.  261 ;  14  Ky.  Law  Rep.  417  " ;  Pence 
vs.  City  of  Danville,  145  S.  W.  385  at  386. 

In  Beauchamp  vs.  Taylor,  111  S.  W.  609  at 
611,  the  coui't  said: 

'*  Defendants  demurred  to  the  evidence,  and 
here  insist  that  the  demurrer  should  have  been 
given.  Their  contention  is,  that  the  plaintiff 
purchased  the  land  with  knowledge  that  de- 
fendants had  constructed  and  were  maintaining 
the  levee,  and  therefore  purchased  it  burdened 
with  the  levee.  If  the  levee  was  not  a  lawful 
structure — that  is,  if  it  obstructed  the  flow  of 
water  in  a  natural  channel — it  was  a  nuisance, 
and  while  plaintiff  cannot  sue  and  recover  for 
the  erection  of  the  nuisance,  he  is  clearly  enti- 
tled to  recover  any  damage  he  may  have  sus- 
tained by  reason  of  its  maintenance. ' ' 

City  of  Richmond  vs.  Gentry,  124  S.  W.  337, 
at  338-339. 
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In  Louisville  and  N.  R.  Co.  vs.  Lambert,  110 
S.  W.  315,  at  307  the  court  said:  "But  appel- 
lant vigorously  contends  that  as  appellee  sold 
two  of  the  lots  before  the  wall  was  completed, 
he  had  no  cause  of  action  as  to  them  against  ap- 
pellant; and  that  the  purchaser  alone,  who 
owned  the  lots  at  the  time  of  the  completion  of 
the  wall,  had  the  right  to  sue.  It  is  well  settled 
in  this  state  that  the  party  owning  the  lots  at 
the  time  the  damage  was  done  has  the  right  to 
sue.  This  right  is  not  affected  by  his  subsequent 
parting  with  the  title.  Stickley  vs.  Chesapeake 
&  O.  Ry.  Co.,  93  Ky.  323;  20  S.  W.  261.  In  this 
case,  if  the  property  in  question  was  damaged 
by  the  construction  of  the  wall,  some  one  had 
the  right  of  action.  If  the  purchaser  of  the 
property  had  brought  suit  to  recover,  the  con- 
clusive answer  would  have  been  that  the  prop- 
erty had  been  permanently  damaged  in  its  mar- 
ket value, — if  damaged  at  all, — at  the  time  of 
the  purchase.  He  bought  the  property  at  a  re- 
duced price.  He  was  not  damaged,  because  he 
got  the  advantage  of  the  reduction  in  the 
price." 

It  may  be  insisted  that  the  following  cases, 
Chesapeake  &  O.  Ry.  Co.  vs.  Robbins,  157  S.  W.  903, 
and  Sherout  vs.  Chesapeake  &  O.  Ry.  Co.,  162 
S.  W.  97,  both  Kentucky  cases,  do  not  sustain  the 
view  herein  contended  for,  but  it  will  be  observed  in 
both  of  those  cases  that  it  was  alleged  and  proved 
that  the  plaintiffs  could  not,  by  reasonable  diligence, 
have  ascertained  that  the  structures  complained  of. 
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in  any  way  depreciated  the  vendible   value  of  the 

property  or  caused  the  overflowing  of  the  same.  In 

Chesapeake   &   O.  Ry.  Co.  vs.  Robbins,   supra,  the 
court  in  its  opinion  said : 

*' Appellee,  by  an  amended  petition,  alleged, 
in  substance,  that,  at  the  time  of  the  construct- 
ion of  the  bridges,  abutments,  piers  and  em- 
bankments by  appellant,  it  was  not  apparent  to 
her,  or  to  any  person  of  ordinary  prudence  re- 
siding in  Salt  Lick,  that  same  would  obstruct 
or  divert  the  waters  of  the  creeks  and  that  this 
did  not  become  apparent  until  the  flood  of  1909, 
nor  could  she  before  that  time,  by  the  exercise 
of  the  highest  degree  of  care,  have  ascertained 
that  the  abutments,  piers  and  embankments 
would  obstruct  or  divert  the  waters  of  the 
creeks  or  cause  them  to  overflow  her  premises. ' ' 

There  is  a  similar  allegation  in  the  petition  of 
Sherout  vs.  Chesapeake  &  O.  Ry.  Co.,  supra.  A 
careful  analysis  of  those  two  cases  will  disclose  the 
fact  that  the  courts  proceeded  on  the  theory  that  the 
pleadings  and  proofs  showed  that  the  plaintiffs 
when  they  purchased  their  property  could  not  have 
anticipated  the  menace  or  danger  to  the  same  caused 
by  the  building  of  the  piers  and  stmctures,  which 
thereafter  produced  the  overflow,  occasioning  the 
damages  complained  of. 

Plaintiff  in  her  amended  complaint  does  not  al- 
lege that  she  was  not  familiar  with  the  danger  to 
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her  property  occasioned  by  the  building  of  the  dam 
and  bulkheads,  nor  does  she  allege  that  she  was  not 
equally  as  familiar  as  the  defendants  with  the  histo- 
ry of  Gold  Creek  freshets  and  the  necessary 
strength  of  dams  and  bulkheads  to  withstand  the 
force  of  the  waters  of  that  stream  during  such  fresh- 
ets. She  could  easily  have  ascertained  from  any 
one  accustomed  to  estimating  the  strength  of  dams, 
whether  or  not  the  dam  and  bulkheads  constructed 
by  defendants  would  withstand  the  force  of  the  wa- 
ters occasioned  by  any  freshet  in  Gold  Creek  which 
could  reasonably  have  been  anticipated  by  the  de- 
fendants. 

''But  the  rule  as  to  the  class  of  cases  is  sub- 
ject to  an  important  modification  where  the  in- 
jury complained  of  is  permanent.  In  such  cases 
the  rule  is  altered  for  the  sake  of  convenience, 
and  but  one  action  is  allowed.  The  plaintiff  is 
required  to  recover  in  one  suit  the  entire  dam- 
ages, present  and  prospective,  caused  by  the  de- 
fendant's act.  Injuries  caused  by  permanent 
structures  infringing  upon  the  plaintiff's  rights 
in  his  land,  such  as  railroad  embankments,  cul- 
verts, and  bridges,  permanent  dams  and  perma- 
nent pollutions  of  water,  fall  in  this  class. 
Gould  on  Waters,  Third  Addition,  page  416. ' ' 

The  structures  complained  of  in  the  amended 
complaint  are  permanent  structures.  Plaintiff  pur- 
chased her  iDroperty  subsequent  to  the  erection  of 
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such  structures.  Whatever  damage  to  her  property 
was  occasioned  by  the  building  of  such  structures 
was  done  prior  to  the  tinie  of  her  purchase.  She 
therefore  could  not  acquire  a  right  of  action 
against  the  defendants  for  damages  done  to  the  prop- 
erty prior  to  her  purchase,  as  it  must  be  assumed 
that  the  price  she  paid  for  the  property  was  reduced 
by  the  amount  of  damage  occasioned  by  the  dam 
and  bulkheads. 

40  Cyc,  85-86  and  87. 

We  submit  that  the  second  reason  assigned  why 
the  judgment  of  the  trial  court  should  be  affirmed 
follows  almost  as  a  corollary  from  the  first  conten- 
tion of  defendants  in  error.  The  amended  complaint 
does  not  allege  that  the  defendants,  or  any  of  them, 
were  the  owners  of  the  dam  on  the  26th  day  of  Sep- 
tember, 1918,  when  it  is  alleged  plaintiff's  property 
was  damaged  by  the  waters  of  Gold  Creek  breaking 
the  dam.  It  may  be  that  the  defendants  parted  with 
their  ownership  of  the  dam  long  jDrior  to  that  time. 
Plaintiff  in  error  may  contend  that  if  it  be  a  fact  that 
defendants  had  parted  with  the  title  to  the  dam  and 
bulkheads  prior  to  the  date  of  the  alleged  damage, 
that  such  fact  or  facts  would  be  a  matter  of  defense. 
But  in  order  to  state  a  cause  of  action  against  the 
defendants  it  is  necessary    that    facts  constituting 
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negligence  be  alleged.  The  mere  building  of  the 
dam  and  bulkheads  is  not  such  negligence  as  plain- 
tiff can  complain  of  because  she  purchased  her  prop- 
erty subsequent  to  the  erection  and  construction  of 
the  dam  and  bulkheads.  If  it  be  true  that  she  is 
barred  from  relying  on  the  alleged  negligence  in  the 
original  construction  and  building  of  the  dam  and 
bulkheads  by  the  defendants,  then  in  order  to  state 
a  cause  of  action  against  the  defendants  she  must 
allege  negligence  in  the  subsequent  maintenance  of 
the  dam  and  bulkheads.  But  before  she  is  warrant- 
ed in  claiming  that  it  was  the  duty  of  the  defend- 
ants to  maintain  the  dam  and  bulkheads  she  must 
allege  that  they  were  either  the  owners  of  the  dam 
and  bulkheads  or  else  controlled  or  were  in  posses- 
sion of  the  same  at  the  date  of  the  alleged  freshets, 
which  she  alleges  broke  the  dam  and  damaged  her 
property.  The  plaintiff  in  her  amended  complaint 
not  only  fails  to  allege  that  the  defendants  owned, 
claimed  or  were  in  possession  of  the  dam  and  bulk- 
heads on  the  26th  day  of  September,  1918,  but  she 
does  allege  that  long  prior  to  that  date  defendants 
surveyed  and  platted  the  lands  and  premises  on  both 
sides  of  the  new  channel,  and  upon  and  over  the 
delta  into  building  lots,  streets  and  avenues,  and 
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dedicated  the  streets  and  avenues  to  public  use,  and 
at  great  expense  the  City  of  Juneau,  a  municipal 
corporation,  constructed  streets  and  built  sidewalks, 
and  that  said  streets  were  on  that  date  maintained 
at  great  expense  by  the  City  of  Juneau  (Tr.  2). 
After  defendants  dedicated  the  streets  and  avenues 
of  the  Casey-Shattuck  Addition  to  public  use  and 
the  City  of  Juneau,  a  municipal  corporation,  ac- 
cepted such  dedication,  and  in  accordance  with  the 
same  improved  the  streets  and  controlled  them,  it  is 
fair  to  infer  that  the  dam  and  bulkheads  which  pro- 
tected that  addition  to  the  City  of  Juneau  from 
Gold  Creek  and  its  freshets,  were  also  dedicated  to 
public  use  and  were  under  the  control  of  the  City  of 
Juneau  at  and  prior  to  the  time  of  the  alleged  break- 
ing of  the  dam  and  bulkheads.  We  submit  that  such 
is  a  fair  assumption  in  the  absence  of  any  allegation 
to  the  contrary  in  the  amended  complaint. 

"The  one  who  owns  the  dam  at  the  time  it 
gives  way  is  the  one  who  is  prima  facie  liable 
for  the  injury  done  by  it.  The  one  who  con- 
structed it  is  not,  necessarily,  liable  for  the  in- 
jury. He  may  relieve  himself  from  liability  by 
selling  the  structure  and  placing  another  in  pos- 
session." Third  Farnham  on  Waters  and  Wa- 
ter Eights,  s.  875-A,  p.  2549. 
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Passing  now  to  the  third  reason  assigned  by  the 
defendants  why  the  judgment  of  the  trial  court 
should  be  affirmed.  The  amended  complaint  does 
not  allege  that  defendants,  or  any  of  them,  main- 
tained the  dam  and  bulkheads  or  the  new  channel 
after  the  construction  thereof,  nor  does  it  allege  any 
facts  warranting  the  inference  that  defendants  were 
obligated  to  plaintiff,  or  any  one  else,  to  maintain 
the  dam  and  bulkheads  or  the  new  channel.  It  is 
true  the  amended  complaint  does  allege  that  it  was 
the  duty  of  the  defendants  at  all  times  to  keep  and 
maintain  the  bulkheads  and  embankments  in  good 
condition  and  repair  (Tr.  22),  but  that  is  merely  a 
conclusion.  No  facts  are  alleged  indicating  any  such 
legal  duty  or  obligation.  The  purposes  for  the  build- 
ing of  the  dam  and  bulkheads  and  diversion  of  Gold 
Creek  by  the  defendants  are  stated  in  paragraphs 
III  and  VII  of  the  amended  complaint  (Tr.  17  and 
20-21-22).  It  is  obvious,  therefore,  that  defendants 
would  have  no  material  interest  in  the  dam  and 
bulkheads  after  they  had  sold  all  of  the  lots  in  the 
Casey- Shattuck  Addition.  No  person  purchasing  a 
lot  in  that  addition  subsequent  to  the  erection  of  the 
dam  and  embankments  could  reasonably  have  ex- 
pected that  the  defendants  would  continue  to  main- 
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tain  the  dam,  bulkheads  and  new  channel  intermin- 
ably. If  defendants  are  liable  to  persons  purchas- 
ing subsequent  to  the  building  and  erection  of  the 
dam  and  bulkheads  on  account  of  escaping  waters 
resulting  from  the  breaking  of  the  dam,  then  when 
would  such  liability  cease*?  When  would  the  stat- 
ute of  limitations  begin  to  run?  If  the  defendants 
had  obligated  themselves  by  contract  to  maintain  the 
dam  for  a  period  of  years  they  would  be  liable  for 
any  breach  of  such  contract,  but  the  amended  com- 
plaint does  not  allege  any  such  contractional  rela- 
tion between  the  plaintiff  and  the  defendants.  There 
is  no  allegation  in  the  complaint  that  defendants 
obligated  themselves  to  maintain  the  dam  for  any 
period  of  time.  If  the  alleged  breaking  of  the  dam 
occurred  twenty  years  after  the  construction  of  the 
same  and  the  change  in  channel  by  the  defendants, 
would  the  defendants  still  be  liable  for  any  damage 
sustained  by  the  plaintiff?  We  submit  that  such  a 
contention  is  obviously  untenable  in  the  absence  of  a 
showing  that  the  defendants  in  some  way  specifical- 
ly obligated  themselves  by  contract  to  protect  plain- 
tiff's property  from  escaping  waters  occasioned  by 
the  breaking  of  the  dam.  If  the  contention  of  plain- 
tiff is  sound,  then  defendants  in  error  would  be  lia- 


—  21  — 

ble  to  the  plaintiff  in  error  or  to  her  successors  in 
title  for  any  damage  that  might  occur  at  any  time  in 
the  future  by  reason  of  the  breaking  of  the  dam  and 
the  consequent  damage  to  the  property  of  plaintiff 
and  her  successors  in  interest. 

If  ''A"  should  construct  a  dam  on  his  own 
premises  for  the  purpose  of  appropriating  a  stream 
for  irrigation  or  other  purposes  and  subsequently 
should  sell  the  land  to  "B"  and  a  freshet  should 
occur  after  the  sale  which  should  destroy  the  dam 
and  a  part  of  the  real  estate  so  sold  by  *'A"  to  "B," 
is  "A"  liable  to  "B"  for  damages  sustained  on  ac- 
count of  such  destruction?  If  so,  for  what  period 
of  time  would  such  liability  continue  ?  Assume  that 
the  dam  breaks  by  the  force  of  the  water  ten  years 
after  the  sale,  is  ''A"  still  liable  to  "B"  because  the 
dam  was  inadequate  to  withstand  the  waters  of  the 
freshet?  It  is  true  there  is  no  direct  allegation  in 
the  amended  complaint  to  the  effect  that  plaintiff 
purchased  her  lots  from  the  defendants,  but  the 
amended  complaint  alleges  that  her  lots  are  situate 
in  the  Casey-Shattuck  Addition  and  that  defendants 
were  the  owners  of  the  Casey-Shattuck  Addition.  It 
seems  apparent  that  before  the  defendants  in  this 
case  could  be  held  liable  to  the  plaintiff  it  would  be 
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necessary  for  lier  to  allege  that  the  defendants  still 
owned  the  bulkheads  and  new  channel  and  that  the 
same  were  being  maintained  by  them  for  their  own 
purposes  at  the  time  of  the  alleged  breaking  of  the 
dam,  or  that  the  defendants  had  obligated  them- 
selves by  contract  to  protect  the  property  of  plain- 
tiff against  the  breaking  of  the  dam  and  bulkheads 
for  a  period  beyond  the  time  when  the  alleged  dam- 
age is  claimed  to  have  occurred. 

As  before  stated,  not  having  a  copy  of  the  brief 
of  plaintiff  in  error  before  us,  we  are  unable  to  anti- 
cipate on  what  authorities  she  will  rely  in  this  hear- 
ing, but  we  wish  to  discuss  some  of  the  cases  which 
were  cited  by  plaintiff  in  error  before  the  trial 
court.  That  court  in  its  opinion  (Tr.  11-12-13-14) 
clearly  differentiates  between  the  facts  in  three  of 
the  cases  cited  by  plaintiff  in  error,  and  the  facts  in 
the  case  at  bar.  We  deem  it  unnecessary  to  devote 
further  consideration  to  those  cases. 

In  the  argument  before  the  trial  court  plaintiff 
in  error  also  relied  on  Wilson  vs.  Boise  City,  55 
Pac.  8«7.  The  ruling  in  that  case  might  be  success- 
fully invoked  by  plaintiff  in  error  if  the  City  of  Ju- 
neau were  the  defendant  in  this  action.  As  the  court 
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said  in  its  opinion  in  that  case,  "It  was  the  duty  of 
the  defendant  to  protect  all  the  property  along  the 
line  of  said  artificial  channel,  not  only  for  the  bene- 
fit of  persons  who  owned  such  property  at  the  time 
of  the  construction  of  such  artificial  channel,  but 
also  for  the  benefit  of  their  successors  in  interest." 
That  is,  there  was  a  continued  obligation  on  the  part 
of  the  city  to  protect  the  lives  and  property  of  its 
inhabitants  against  the  breaking  of  the  artificial 
canal  constructed  and  maintained  by  the  city.  But 
the  reason  for  the  ruling  of  the  court  in  that  case 
does  not  exist  in  the  case  at  bar.  The  City  of  Boise, 
in  that  case,  not  only  constructed  the  artificial  chan- 
nel which  was  inadequate  to  convey  the  waters  of 
the  stream  during  freshets,  but  continued  to  main- 
tain such  artificial  channel  in  its  inadequate  condi- 
tion, and  the  liability  of  the  city  resulted  from  its 
failure  to  maintain  a  channel  which  would  safely 
convey  the  waters  of  the  stream  during  all  seasons 
of  the  year  and  thereby  safeguard  the  property  of 
the  inhabitants  of  the  city. 

It  will  be  observed  that  in  the  statement  of 
facts  in  Wilson  vs.  Boise  City,  55  Pac.  887,  supra, 
the  following  appears  in  the  stipulation : 
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"That  ever  since  the  construction  of  said 
flume  the  same  has  been  used  for  the  purpose  of 
carrying  the  waters  of  said  Cottonwood  Creek 
where  the  same  leaves  said  mountains  to  Boise 
River,  and  that  the  same  has  been  cared  for  and 
maintained  by  the  Mayor  and  Common  Coun- 
cil." 

There  are  no  facts  alleged  in  the  amended  com- 
plaint from  which  it  can  be  inferred  that  the  de- 
fendants were  obligated  to  maintain  and  keep  in  re- 
pair the  dam,  bulkheads  and  new  channel. 

Plaintiff  in  error  also  relied  before  the  trial 
court  on  Wilson  vs.  Boise  City,  117  Pac.  115,  which 
was  a  later  case  decided  on  by  the  Supreme  Court 
of  the  State  of  Idaho,  involving  the  inadequacy  of 
the  flume  which  had  been  held  to  be  inadequate  to 
convey  the  waters  of  Cottonwood  Creek,  in  re  Wil- 
son vs.  Boise  City,  55  Pac.  887,  supra.  The  court 
in  the  last  Wilson  case  held  the  City  of  Boise  was 
liable  to  the  plaintiff  because  it  had  undertaken  to 
and  did  divert  the  waters  of  Cottonwood  Creek  from 
their  natural  channel  and  undertook  to,  and  did  at- 
tempt to  maintain  a  new  channel  for  such  waters. 
The  court  held  that  the  City  of  Boise  having  once 
diverted  the  waters  of  the  creek  from  their  natural 
channel,  obligated  itself  to  protect  the  inhabitants 
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of  the  city  against  damages  sustained  on  account  of 
the  inadequacy  of  such  new  channel  to  convey  the 
waters  of  the  creek  during  a  freshet. 

Plaintiff  in  error  also  cited  at  the  trial  Sherout 
vs.  Chesapeake  &  O.  By.  Co.,  162  S.  W.  97.  In  that 
case  the  defendant  claimed  it  was  not  liable  to  the 
plaintiff  because  the  latter  had  purchased  his  land 
after  defendant  had  erected  its  concrete  abutments 
and  piers  to  support  its  railroad  bridges.  In  pass- 
ing upon  the  controversy  the  court  said,  among  oth- 
er things :  ' '  This  view  of  the  matter  ignores  the  fact 
that  the  obstruction  of  the  two  streams  by  the  abut- 
ments, piers  and  bridge  approaches,  continued  after 
appellant's  acquisition  of  title  to  the  property." 
That  is,  the  railway  company  continued  to  use  and 
maintain  its  piers  and  bridge  approaches,  and  the 
maintenance  of  the  same  produced  the  damages  com- 
plained of  by  the  plaintiff.  In  the  case  at  bar  there 
are  no  facts  alleged  to  justify  the  deduction  that  de- 
fendants in  error  were  at  the  time  of  the  alleged 
breaking  of  the  dam  maintaining  or  using,  or  at- 
tempting to  maintain  or  use,  the  same.  In  fact,  the 
reasonable  inference  from  all  of  the  allegations  in 
the  amended  complaint  is  that  the  City  of  Juneau 
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was  maintaining  or  at  least  should  have  been  main- 
taining the  dam,  bulkheads  and  new  channel  prior 
to  and  at  the  time  of  the  alleged  breaking  of  the 
dam  and  bulkheads,  because  long  prior  to  that  time 
the  Casey-Shattuck  Addition  had  become  a  part  of 
the  City  of  Juneau.  Its  avenues  and  streets  had 
been  theretofore  dedicated  to  the  city  by  the  de- 
fendants in  error,  and  the  City  of  Juneau  had  as- 
sumed jurisdiction  and  control  of  the  same.  Mani- 
festly the  rulings  in  all  of  the  cases  cited  by  plain- 
tiff in  error  at  the  trial  are  inapplicable  to  the  facts 
alleged  in  the  amended  complaint,  for  in  all  such 
cases  the  defendants  were  obligated  to  maintain 
such  bulkheads,  dams,  canals  or  channels  as  would 
be  sufficient  to  protect  the  plaintiffs'  property  from 
any  increase  in  the  volume  of  water  in  the  streams 
in  question,  which  reasonably  could  have  been  anti- 
cipated, and  in  each  case  so  cited  by  the  plaintiff  in 
error  the  defendant  or  defendants  were  actually 
maintaining  the  structures  which  caused  the  damage 
complained  of  by  the  plaintiff. 

We  respectfully  submit  that  the  amended  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
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cause  of  action  against  the  defendants  in  error,  and, 
therefore,  the  judgment  of  the  trial  court  should  be 
affirmed. 

H.  L.  FAULKNER, 

Juneau,  Alaska. 

LYONS  &  ORTON, 

Seattle,  Washington. 

Attorneys  for  Defendants  in  Error. 
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TUCK,  and  ALLEN  SHATTUCK, 

Defendants  in  Error. 


SUPPLEMENTAL  BRIEF  OF  DEFENDANTS 
IN  ERROR 

Defendants  in  error  have  received  a  copy  of  the 
brief  of  plaintiff  in  error  since  they  prepared  their 
original  brief  herein,  and  now  desire  to  supple- 
ment their  former  brief  by  calling  the  court's  at- 
tention to  certain  inaccurate  statements  of  fact,  and 
erroneous  application  of  law  contained  in  the  brief 
of  plaintiff  in  error. 
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On  page  1  the  following  recital  appears : 

*'It  is  further  alleged  that  plaintiff  was 
ignorant  of  the  fact  that  the  creek  was  subject 
to  freshets,  ignorant  of  the  fact  that  the  chan- 
nel had  been  changed,  ignorant  of  the  fact  that 
the  bulkhead  on  her  side  of  the  creek  was  so 
weak  that  it  would  not  withstand  the  water  or 
that  it  was  likely  to  be  washed  away"  (pp.  18 
and  19)"— 

but  the  amended  complaint  does  not  allege  that 
plaintiff  was  ignorant  of  the  fact  that  Gold  Creek 
was  subject  to  freshets. 

On  page  6  of  her  brief  plaintiff  in  error  states : 

"When  plaintiff  purchased  her  property 
on  the  left  or  east  bank  of  the  new  channel,  she 
did  so  as  a  stranger  in  the  country  and  with- 
out knowing  that  the  channel  was  new,  essen- 
tially artificial,  and  insufficient  in  capacity, 
etc." 

The  amended  complaint  does  not  allege  that 
when  plaintiff  in  error  purchased  her  property  she 
did  so  as  a  stranger  in  the  country,  nor  does  it  allege 
that  she  did  so  without  knowing  the  insufficiency  of 
the  new  channel  to  convey  the  waters  of  the  creek. 

On  page  10  of  her  brief  plaintiff  in  error  says : 

"In  the  case  at  bar  it  is  alleged  that  plain- 
tiff knew  nothing  about  the  change  in  the  chan- 
nel, the  inadequacy  of  the  new  channel  or  the 


defects  in  the  bulkheads ;  nor  did  she  know  the 
susceptibility  of  Gold  Creek  to  freshets,  and 
had  no  conception  of  the  danger  to  which  she 
subjected  herself  when  she  purchased  her  prop- 
erty. ' ' 

The  amended  complaint  does  not  allege  that  plain- 
tiff in  error  knew  nothing  of  the  inadequacy  of  the 
new  channel,  nor  does  it  allege  that  she  knew  noth- 
ing of  the  susceptibility  of  Gold  Creek  to  freshets. 

In  the  absence  of  any  allegation  to  the  con- 
trary, it  must  be  assumed  that  plaintiff  in  error  was 
equally  as  familiar  with  the  periodical  freshets  of 
Gold  Creek  as  were  the  defendants. 

All  the  cases  cited  on  page  7  of  the  brief  of 
plaintiff  in  error  deal  with  instances  where  the  de- 
fendants sold  articles  which  they  knew  to  be  dan- 
gerous to  human  life  unless  carefully  handled,  and 
were  held  liable  to  third  parties  for  injuries  sus- 
tained on  account  of  defendants'  negligence  in  fail- 
ing to  properly  indicate  the  dangerous  character  of 
the  packages  containing  such  articles.  But  such 
cases  have  no  application  to  the  facts  in  the  case  at 
bar,  as  the  authorities  cited  later  in  this  brief  will 
conclusively  show. 
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The  facts  in  the  cases  cited  on  page  9  of  the 
brief  of  plaintiff  in  error  bear  no  analogy  to  the 
facts  in  this  case.  In  each  of  those  cases  the  defend- 
ants were  in  control  and  possession  of  the  defective 
streets  and  structures  at  the  time  such  defects  occa- 
sioned the  damages  complained  of. 

The  cases  cited  on  pages  14  and  15  in  the  brief 
of  plaintiff  in  error  are  not  applicable  here,  for  in 
each  of  those  cases  the  plaintiff  had  purchased  his 
property  prior  to  the  construction  of  the  dam,  flume 
or  canal,  the  defects  of  which  caused  the  danger 
complained  of,  or  such  dam,  flume  or  canal  was 
maintained  by  the  defendants  at  the  time  of  the 
damage  occasioned  by  the  alleged  defects  of  such 
dam,  flume  or  canal. 

Plaintiff  in  error  cites  Eikland  vs.  Casey,  266 

Fed.  821,  a  case  recently  decided  by  this  court.  We 

submit  the  conclusion  reached  by  the  court  in  that 

case  can  have  no  controlling  effect  here,  for  in  that 

case  the  plaintiffs  purchased  the  land  and  built  the 

house  thereon  prior  to  the  building  of  the  dam.    In 

a  recital  of  the  facts  in  the  last  case  cited  this  court 

said : 

** After  the  plaintiffs  had  built  a  house  and 
improved   their   property,  defendants   built   a 
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dam  or  bulkhead  across  the  creek  at  a  point  ap- 
proximately ojDposite  the  plaintiffs'  lot,  and 
from  the  dam,  and  from  a  point  opposite  and 
across  the  stream,  constructed  bulkheads  of  logs 
and  stone  to  Gastineau  Channel  at  a  point  to 
the  southeast,  thus  changing  the  course  of  the 
stream  and  deflecting  it  to  the  southeast  in  a 
curve  around  the  west  and  south  sides  of  plain- 
tiffs' lots." 

In  the  case  at  bar  the  plaintiff  in  error  pur- 
chased her  property  long  subsequent  to  the  con- 
struction of  the  dam  and  bulkheads. 

The  amended  complaint  shows  no  contractual 
relations  existing  between  plaintiff  and  defendant 
in  error.  In  the  absence  of  such  relationship  there 
can  be  no  liability  for  alleged  damage  caused  by 
mere  acts  of  negligence. 

^'The  rule  is  that  an  action  for  negligence 
will  not  lie  unless  the  defendant  was  under 
some  duty  to  the  injured  party  at  the  time  and 
place  where  the  injury  occurred,  which  he  has 
omitted  to  perform."  Daugherty  vs.  Herzog 
(145  Ind.  255),  32  L.  R.  A.  837. 

"The  true  rule,  which  we  think  applicable 
to  it,  may  be  found  in  Wharton  on  Negligence, 
Sec.  439.  It  is  as  follows:  'There  must  be  cau- 
sal connection  between  the  negligence  and  the 
hurt,  and  such  causal  connection  is  interrupted 
by  the  interposition  between  the  negligence  and 
the  hurt  of   any   independent   human   agency. 
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Thus,  a  contractor  is  employed  by  a  city  to 
build  a  bridge  in  a  workmanlike  manner,  and 
after  he  has  finished  his  work,  and  it  has  been 
accepted  by  the  city,  a  traveler  is  hurt  while 
passing  over  it  by  a  defect  caused  by  the  con- 
tractor's negligence.  Now,  the  contractor  may 
be  liable  upon  his  contract  to  the  city  for  his 
negligence,  but  he  is  not  liable  to  the  traveler 
in  an  action  on  the  case  for  damages.  The  rea- 
son sometimes  given  to  sustain  such  a  conclu- 
sion is  that  otherwise  there  would  be  no  end  to 
suits.  But  a  better  ground  is  that  there  is  no 
causal  connection  between  the  traveler's  hurt 
and  the  contractor's  negligence.  The  traveler 
reposed  no  confidence  on  the  contractor,  nor  did 
the  contractor  accept  any  confidence  from  the 
traveler.  The  traveler,  no  doubt,  reposed  con- 
fidence in  the  city  that  it  would  have  its  bridges 
and  highways  in  good  order;  but  between  the 
contractor  and  the  traveler  intervened  the  city, 
an  independent,  responsible  agent,  breaking  the 
causal  connection." 

**A  contractor  after  the  completion  and  de- 
livery of  possession  of  a  building  and  its  accept- 
ance by  the  owner  is  not  liable  to  a  stranger  to 
the  contract  for  injuries  resulting  from  defects 
in  the  construction  of  the  building."  Curtain 
vs.  Somerset  (140  Pa.  70),  12  L.  R.  A.  322. 

.  Heizer  vs.  Kingsland  &  Douglass  Mfg.  Co., 
(110  Mo.  605),  15  L.  R.  A.  821. 

McCaffrey  vs.  Mossberg  &  Granville  Manu- 
facturing Company  (50  Atl.  651),  55  L.  R. 
A.  822. 
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''The  general  rule  is  that  a  contractor, 
manufacturer  or  vendor  is  not  liable  to  third 
parties  who  have  no  contractual  relations  with 
him  for  negligence  in  the  construction,  manu- 
facture or  sale  of  the  articles  he  handles." 

Huset  vs.  J.  I.  Case  Threshing  Mach.  Co.,  120 
Fed.  865,  at  pages  867  and  868. 

''So,  when  a  manufacturer  sells  articles  to 
the  wholesale  or  retail  dealers,  or  to  those  who 
are  to  use  them,  injury  to  third  persons  is  not 
generally  the  natural  or  probable  effect  of  neg- 
ligence in  their  manufacture,  because  (1)  such 
a  result  cannot  ordinarily  be  reasonably  antici- 
pated, and  because  (2)  an  independent  cause — 
the  responsible  hmnan  agency  of  the  purchaser 
— without  which  the  injury  to  the  third  person 
would  not  occur,  intervenes,  and,  as  Wharton 
says,  'insulates'  the  negligence  of  the  manufac- 
turer from  the  injury  to  the  third  person." 
Huset  vs.  J.  I.  Case  Threshing  Mch.  Co.,  supra. 

In  the  case  last  cited  the  court  exhaustively  dis- 
cusses the  liability  of  the  third  parties  who  have  no 
contractual  relations  with  the  plaintiff  and  cites 
many  authorities  to  the  effect  that  there  can  be  no 
liability  for  simple  acts  of  negligence  where  there  is 
no  contractual  relations  between  the  plaintiff  and 
the  defendant,  except  in  the  three  following  in- 
stances : 
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1.  An  act  of  negligence  of  a  manufacturer  or 
vendor  which  is  imminently  dangerous  to  the  life  or 
health  of  mankind,  and  which  is  committed  in  the 
preparation  or  sale  of  an  article  intended  to  pre- 
serve, destroy  or  affect  human  life. 

2.  An  owner's  act  of  negligence  which  causes 
injury  to  one  who  is  invited  by  him  to  use  his  defec- 
tive appliance  upon  the  owner's  premises. 

3.  One  who  sells  or  delivers  an  article  which 
he  knows  to  be  imminently  dangerous  to  life  or 
limb  to  another  without  notice  of  its  qualities  is  lia- 
ble to  any  person  who  suffers  an  injury  therefrona 
which  might  have  been  reasonably  anticipated. 

It  is  true  in  the  Huset  case  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  reversed  the  trial 
court  for  sustaining  a  demurrer  to  the  complaint, 
but  the  complaint  alleged  that  the  defect  in  the  ma- 
chinery which  occasioned  the  injury  was  purposely 
concealed  by  the  defendants,  and  the  court  in  the 
closing  paragraph  of  its  opinion  said : 

*'It  is  perhaps  improbable  that  the  defend- 
ant was  possessed  of  the  knowledge  of  the  im- 
minently dangerous  character  of  this  threshing 
machine  when  it  delivered  it,  and  that  upon  the 
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trial  of  the  case  it  will  be  found  to  fall  under 
the  general  rule  which  has  been  announced  in 
an  earlier  part  of  this  opinion.  But  upon  the 
facts  alleged  in  this  complaint,  the  act  of  deliv- 
ering it  to  the  purchaser  with  a  knowledge  and 
a  concealment  of  its  dangerous  condition  was  so 
flagrant  a  disregard  of  the  rule  that  one  is 
bound  to  avoid  any  act  imminently  dangerous 
to  the  lives  and  health  of  his  fellows  that  it 
forms  the  basis  of  a  good  cause  of  action  in  fa- 
vor of  any  one  who  sustained  injury  there- 
from." 

In  the  case  at  bar  the  amended  complaint  does 
not  allege  any  fraud,  deceit  or  concealment  on  the 
part  of  the  defendants ;  nor  does  it  allege  ignorance 
on  the  part  of  the  plaintiff  of  the  character  of  Gold 
Creek  and  its  periodical  freshets ;  nor  does  it  allege 
that  the  insufficiency  of  the  bulkheads  and  dam  to 
withstand  the  force  of  the  waters  of  such  freshets 
was  not  obvious  to  one  familiar  with  the  character 
of  Gold  Creek. 

Plaintiff  purchased  her  property  subsequent  to 
the  construction  of  the  bulkheads  and  dam  and  must 
have  been  as  familiar  with  Gold  Creek  as  the  de- 
fendants because  the  contrary  is  not  alleged.  She 
was,  therefore,  just  as  capable  of  determining  for 
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herself  whether  the  dam  and  bulkheads  and  new 
channel  were  sufficient  to  safeguard  her  property  as 
were  the  defendants. 

We  think  the  judgment  of  the  trial  court  cor- 
rectly declared  the  law  and  therefore  should  be  af- 
firmed. 

Respectfully  submitted, 

H.  L.  FAULKNER, 

Juneau,  Alaska. 

LYONS  &  ORTON, 

Seattle,  Washington. 

Attorneys  for  Defendants  in  Error. 
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In  the  District  Court  for  the  District  of  Alaska,  Div. 
No.  One,  at  Juneau. 

IN  BANKRUPTCY—  No. . 

Claim  No.  31. 

In  the  Matter  of  the  CRAIG  LUMBER  COMPANY, 
a  Corporation, 

Bankrupt. 

Claim  of  MacDonald-Wiest  Logging  Company. 

United  States  of  America, 
Territory  of  Alaska, 
Division  No.  One, — ss. 

At  Juneau,  in  said  District  of  Alaska,  Division 
No.  One,  on  May  22d,  1919,  came  L.  J.  McDonald,  of 
Ketchikan  Alaska,  in  said  Division  and  District,  and 
made  oath  and  says:  That  the  said  Craig  Lumber 
Company,  a  corporation,  the  corporation  for  whom  a 
petition  for  adjudication  of  bankruptcy  has  been  filed, 
was  at  and  before  the  filing  of  said  petition  and  still  is 
justly  and  truly  indebted  to  the  said  McDonald- Wiest 
Lumber  Company,  a  corporation,  in  the  sum  of  $27,- 
871.50,  with  interest  thereon,  from  December  20th, 
1918,  at  8%  per  annum  amounting  in  all  to 
$28,328.90;  that  the  consideration  of  said  debt  is  as 
follows : 
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**For  logs  sold  and  delivered  to  the  said  Craig 
Lumber  Company,  a  bankrupt,  during  the  period 
from  January  1st,  1918,  to  December  20tli,  1918." 
And  that  no  part  of  said  debt  has  been  paid  and 
that  there  are  no  offsets  nor  counterclaims  to  the 
same;  that  said  debt  was  due  on  December  20th, 
1918,  and  is  still  due,  and  that  no  note  has  been  re- 
ceived for  such  account  nor  any  judgment  rendered 
thereon,  and  that  said  McDonald- Wiest  Lumber 
Company  has  not,  nor  has  any  person  by  its  order  or 
to  its  knowledge  or  belief  for  its  use  had  or  received 
any  manner  of  security  for  said  debt  whatever,  ex- 
cept that  said  company  claims  and  holds  a  lien  on  logs 
and  lumber  as  more  particularly  set  out  in  the  hereto 
attached  copy  of  complaint,  and  that  this  deponent  is 
the  treasurer  of  the  said  McDonald- Wiest  Liunber 
Company,  and  is  duly  authorized  by  said  corporation 
[1*]  to  make  this  affidavit  and  proof  for  the  said 
corporation  and  in  its  behalf. 

L.  J.  MacDONALD. 

Subscribed  and  sworn  to  before  me  this  May  22d, 
1919. 

[Notarial  Seal]  H.  L.  FAULKNER, 

Notary  Public  for  Alaska. 
My  commission  expires  Nov.  14, 1922.     [2] 

*Paoro-number  appearing  at  foot  of  pngc  of  onja:inal  certified  Transcript 
of  Record. 
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In  the  United   States  District   Court  for  Alaska, 
Division  Number  One,  at  Juneau. 

IN  BANKRUPTCY— No.  31. 

In  the  Matter  of  the  CRAIG  LUMBER  COMPANY, 
a  Corporation, 

Bankrupt. 

Objections  of  the  Trustee  to  the  Claim  and  Lien  of 
the  MacDonald-Wiest  Lumber  Co.,  a  Corpo- 
ration. 
Now  comes  E.  L.  Cobb,  Trustee  of  the  Estate  of 
the  above-named  Craig  Lumber  Company,  bankrupt, 
^nd  objects  to  the  proof  of  claim  filed  by  the  Mac- 
Donald-Wiest Lumber  Company,  a  corporation  of  the 
State  of  Washington  and  prays  that  the  same  may 
not  be  allowed  on  the  following  grounds,  to  wit : 

1.  Said  claim  is  not  a  claim  provable  in  bank- 
ruptcy, for  the  reason  that  the  said  MacDonald- 
Wiest  Lumber  Company  is  a  foreign  corporation; 
that  it  never  complied  with  the  laws  of  Alaska  con- 
cerning foreign  corporations  doing  business  in 
Alaska  and  at  no  time,  and  is  not  now  authorized  to 
do  business  in  Alaska ;  that  the  said  claim  is  founded 
upon  and  grows  out  of  a  contract  for  cutting  logs  in 
Alaska,  which  is  the  business  of  said  company,  which 
said  contract  was,  and  is,  illegal  and  void. 

2.  Said  MacDonald-Wiest  Lumber  Company 
falsely  asserts  and  alleges  the  consideration  and 
amount  of  its  claim  in  this:  Said  claim  alleges  the 
consideration  to  be  "For  logs  sold  and  delivered  to 
the  said  Craig  Lumber  Company,  a  Bankrupt,  during 
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tlie  period  from  January  1st,  1918,  to  December  20tli, 
1918." 

That  in  truth  and  in  fact  the  consideration  for  said 
claim  was  a  contract  made  by  and  between  the  said 
bankrupt  and  said  claimant  in  the  year  1917,  whereby 
the  claimant  undertook  to  cut,  put  in  the  water  and 
boom  logs  belonging  to  the  Craig  Lumber  Company 
and  situated  in  Alaska  at  the  rate  of  Ten  ($10.00) 
Dollars  per  M.  B.  M. 

That  said  contract  was  illegal  and  void  for  the 
reasons  [3]  set  out  in  the  first  paragraph  hereof, 
but  if  the  same  had  been  legal,  there  was  not,  and  is 
not  due  thereon,  the  sum  of  $28,328.90,  for  that,  the 
statement,  "that  no  part  of  said  debt  has  been  paid" 
is  untrue ;  that  in  fact,  the  Craig  Lumber  Company, 
bankrupt,  paid  upon  said  contract,  the  sum  of 
$12,660.30,  and  there  was  not  due  on  said  contract 
(if  the  same  had  been  legal)  to  exceed  the  sum  of 
$19,527.30. 

3.  The  claim  of  a  lien  upon  logs  and  lumber  be- 
longing to  the  bankrupt  estate  made  by  the  said  Mac- 
Donald- Wiest  Lumber  Company,  a  corporation,  to 
secure  said  claim  is  void,  because  (1)  the  said  com- 
pany is  a  foreign  corporation,  and  had  not  at  the  time 
it  was  engaging  in  the  business  out  of  which  said 
claim  grew  and  at  the  time  it  attempted  to  fix  its 
alleged  lien  by  filing  its  claim  of  lien,  complied  with 
the  laws  of  Alaska,  so  as  to  be  legally  authorized  and 
empowered  to  do  business  in  Alaska.  (2)  The  claim 
of  lien  filed  by  the  said  MacDonald- Wiest  Lumber 
Company  is  false  and  fraudulent  in  this:  The  said 
claim  alleges  that  under  its  said  contract  with  the 
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€raig  Lumber  Company,  Bankrupt,  it  had  cut,  felled 
and  boomed  3,762,310  feet  B.  M.  of  logs,  and  had  only 
been  paid  the  sum  of  $9,748.50,  while  in  truth  and  in 
fact  the  said  MacDonald-Wiest  Lumber  Company  had 
under  its  said  contract  cut,  felled  and  boomed  not 
to  exceed  3,218,760  feet  B.  M.,  and  had  been  paid  the 
sum  of  $12,660.30.  That  no  claim  of  lien  for  the 
amount  due  under  said  contract  (if  the  same  had  been 
legal)  was  ever  filed  by  the  said  MacDonald-Wiest 
Lumber  Company. 

4.  The  said  MacDonald-Wiest  Lumber  Company 
is  a  corporation,  and  during  the  year  1918,  and  prior 
thereto,  was  engaged  in  the  business  of  contracting 
on  a  large  scale  for  the  getting  out  and  delivery  of 
logs  from  the  forests  to  lumber-mills,  which  contracts 
it  carried  out  and  performed  by  the  emplojonent  of 
large  forces  of  laborers,  but  itself  did  no  labor  what- 
soever, and  is  not  ''a  person"  to  w^hom  a  lien  is  given 
on  logs  within  the  purview  and  meaning  of  the  stat- 
utes of  Alaska  (Compiled  Laws  section  No.  709)  pro- 
viding for  liens     [4]     upon  logs. 

5.  The  claimed  lien  upon  2,000,000  feet  of  lumber 
at  the  mill  of  the  Craig  Lumber  Company,  Bankrupt 
is  void,  for  the  reasons  aforesaid,  and  for  the  further 
reason,  that  said  notice  of  lien  fails  to  show  that  the 
MacDonald-Wiest  Lumber  Company  performed  any 
labor  or  rendered  any  service  in  the  manufacture  of 
said  lumber,  and  in  truth  and  in  fact  said  company 
did  not  perform  any  labor  or  render  any  service  in 
the  manufacture  of  said  lumber. 

WHEREFORE  the  trustee  prays  that  the  said 
claim  of  the  MacDonald-Wiest  Limiber  Company  be 
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disallowed  and  expunged,  and  for  such  other  orders 
as  to  the  Court  may  seem  proper. 

J.  H.  COBB, 
Attorney  for  the  Trustee. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

E.  L.  COBB,  being  first  duly  sworn,  on  oath,  de- 
poses and  says :  I  am  the  trustee  above  named.  The 
above  and  foregoing  objections  are  true  to  the  best 
of  my  knowledge  and  belief. 

E.  L.  COBB. 

Subscribed  and  sworn  to  before  me  this  the  16th 
day  of  August,  1919. 

[Notarial  Seal]  J.  H.  COBB. 

Notary  Public  in  and  for  Alaska. 

My  commission  expires  June  8,  1923. 

Service  of  the  above  and  foregoing  objections  of 
the  trustee  admitted  this  the  18th  day  of  August, 
1919. 

JOHN  RUSTGARD, 
Attorney  for  the  MacDonald-Wiest  Lumber  Com- 
pany. 

Filed  August  18,  1919.  H.  B.  Lefevre,  Referee  in 
Bankruptcy,  First  Division  of  Alaska,  Box  613 
Juneau,  Alaska.     [5] 
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In  the  United  States  District  Court  for  the  District 
of  Alaska,  Division  Number  One,  at  Juneau. 

IN  BANKRUPTCY— No.  31. 

In  the  Matter  of  CRAIG  LUMBER  COMPANY,  a 

Corporation, 

Bankrupt, 

E.  L.  COBB,  Trustee, 

Petitioner, 

vs. 

McDONALD-WIEST  LOGGINC  COMPANY, 

Respondent. 

JOHN  H.  COBB,  Esq.,  for  Petitioner. 
JOHN  RUSTGARD,  Esq.,  for  Respondent. 
Decision  of  Referee. 

This  controversy  arose  upon  the  petition  of  the 
trustee  objecting  to  the  allowance  of  the  claim  of  the 
McDonald- Wiest  Logging  Company,  as  a  lien  claim, 
upon  the  grounds : 

1.  That  the  respondent  was  without  right  of  re- 
course to  prosecute  his  cause  for  the  reason  that  it 
was  a  corporation  and  had  not  complied  with  such 
requirements  of  the  laws  of  Alaska  as  would  permit 
it  to  maintain  actions  in  the  courts,  and  upon  other 
grounds  hereinafter  set  forth.  The  referee  having 
decided  against  the  respondent  upon  the  first 
grounds,  respondent  appealed  and  upon  such  appeal 
the  Judge  reversed  the  referee,  whereupon  the  peti- 
tioner appealed  to  the  Circuit  Court  of  Appeals, 
where  the  decision  of  the  Judge  was  sustained  and 
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the  controversy  was  again  brought  before  the  referee 
for  his  decision  upon  the  other  questions  of  law  in- 
volved in  the  controversy  as  follows : 

1.  That  respondent  is  a  corporation  and  as  such 
has  no  right  of  lien. 

2.  That  natural  persons  comprising  the  corpora- 
tion have  no  right  of  lien. 

3.  That  some  of  the  logs  being  converted  into  lum- 
ber the  lien  does  not  follow  into  the  lumber.     [6] 

4.  That  the  liened  logs  were  mixed  with  other  logs 
and  that  there  being  no  way  to  designate  which  lum- 
ber came  from  such  logs  so  liened  and,  therefore,  to 
such  extent,  the  lien  is  lost. 

I. 
The  McDonald- Wiest  Lumber  Company  is  and 
during  all  the  time  herein  mentioned  was  a  corpora- 
tion duly  organized  and  existing  as  such  under  and 
pursuant  to  the  laws  of  the  State  of  Washington ;  that 
said  corporation  had  paid  its  license  fee  required  by 
the  laws  of  Alaska  for  the  years  1918,  1919  and  1920, 
in  due  time ;  that  the  following  docmnents,  but  none 
others,  were  filed  by  the  said  corporation  in  the  office 
of  the  Secretary  of  the  Territory  of  Alaska,  to  wit : 

1.  Certified  copy  of  articles  of  incorporation,  filed 

January  28, 1918. 

2.  Appointment  and  consent  of  L.  J.  McDonald  as 

resident  agent,  filed  January  28,  1918. 

3.  Financial  statement  signed  by  G.  B.  McDonald  as 

acting  President  and  as  Secretary,  but  not 
sworn  to  nor  attested  by  a  majority  of  the  di- 
rectors, filed  February  16, 1918. 
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4.     Financial  statement  sworn  to  by  J.  B.  McDonald 

as  President  and  Secretary,  but  not  attested 

by  a  majority  of  the  directors,  filed  February 

27,  1919. 

That  the  following  documents  were  filed  by  said 

corporation  in  the  office  of  the  clerk  of  the  Court  for 

the  First  Division,  at  Juneau,  Alaska,  to  wit : 

1.  Certified  copy  of  articles  of  incorporation,  filed 

December  12,  1917. 

2.  Appointment   of   L.   J.    McDonald   as   resident 

agent,  filed  December  12,  1917. 
The  consent  of  the  agent  attached  to  the  resolution 
appointing   the   agent   above   referred   to   reads   as 
follows:     [7] 

"I,  L.  J.  MacDonald,  a  resident  of  the  First 
Judicial  Division  of  the  Territory  of  Alaska,  re- 
siding at  Craig  in  said  Division,  having  been  ap- 
pointed resident  agent  for  the  McDonald- Wiest 
L.  Co.,  a  foreign  corporation,  hereby  accept  said 
appointment  for  all  purposes  set  forth  in  the 
foregoing  certificate. 

Dated  at  Craig,  Alaska,  this  20th  day  of  No- 
vember, 1917. 


That  the  name  "L.  J.  MacDonald,"  the  word 
^' First,"  immediately  prior  to  the  words  "Judicial 
Division,"  and  the  "MacDonald- Wiest  L.  Co."  and 
the  name  "Craig"  are  all  written  with  pen  and  are  in 
the  handwriting  of  L.  J.  MacDonald,  the  remainder 
of  the  Certificate  being  printed. 
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3.  Annual  report,  filed  February  11,  1919,  sworn  to 
by  the  President  but  not  attested  by  the  di- 
rectors. 

II. 

That  the  Craig  Lumber  Company,  a  corporation, 
the  bankrupt  above  named,  during  all  the  time  herein 
mentioned  was  organized  and  existing  as  a  corpora- 
tion under  and  by  virtue  of  the  laws  of  the  State  of 
Washington,  and  had  complied  with  the  laws  of  the 
Territory  of  Alaska  authorizing  foreign  corporations 
to  do  business  in  said  Territory. 

III. 

That  on  or  about  the  2d  day  of  January,  1918,  at 
Wrangell,  Alaska,  the  MacDonald-Wiest  Lumber 
Company  entered  into  verbal  contract  with  the 
Craig  Lumber  Company,  whereby  the  former  was 
to  cut  and  boom  logs  for  the  Craig  Lumber  Com- 
pany from  a  timber  tract  on  Long  Island  in  the 
First  Division  of  Alaska,  said  tract  being  on  the 
United  States  Forest  reserve  and  having  been  pur- 
chased by  the  Craig  Lumber  Company  from  the 
United  States  Grovernment.  The  MacDonald-Wiest 
Lumber  Company  agreed  to  cut  and  boom  the 
logs  from  said  timber  tract  and  make  the  same 
ready  for  towage  for  the  price  of  ten  dollars  per 
thousand  feet  board  measure,  the  Craig  Lumber 
Company  to  do  the  towing,  and  the  said  [8]  Craig'^ 
Lumber  Company  agreed  to  pay  the  MacDonald- 
Wiest  Lumber  Company  the  sum  of  ten  dollars  for 
every  thousand  feet  of  logs  cut  and  boomed  by  it  from 
the  said  tract.  The  Craig  Lumber  Company  agreed 
to  pay  all  stumpage  charges,  do  all  its  own  towing  at 
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its  own  risk,  tow  all  the  scows,  floats,  float-houses  and 
general  logging  equipment  of  the  MacDonald-Wiest 
Lumber  Company  from  Wrangell,  Alaska,  to  How- 
kan,  Alaska,  the  place  where  the  logs  were  to  be  cut, 
free  of  charge;  to  return  all  boomsticks  to  the  Mac- 
Donald-Wiest Lumber  Company  at  Howkan,  or,  if 
the  Craig  Lumber  Company  kept  and  used  any 
boomsticks,  to  pay  for  the  same  at  the  rate  of  ten  dol- 
lars per  thousand  feet,  board  measure ;  to  furnish  all 
necessary  boom  chains,  free  of  cost,  and  to  make  pay- 
ment for  each  raft  as  soon  as  the  same  was  completed 
and  taken  in  tow  by  the  Craig  Lumber  Company's 
tug. 

The  MacDonald-Wiest  Lumber  Company,  under 
this  contract,  during  the  year  1918  cut,  rafted  and 
delivered  to  the  Craig  Lumber  Company  3,376,300 
feet  of  logs,  and  under  said  contract  cut  but  did  not 
raft  or  deliver  350,000  feet  board  measure  of  logs, 
the  said  last  amount  of  logs  being  at  the  spar-tree 
on  the  tract  in  question  and  ready  for  rafting  at 
the  time  the  MacDonald-Wiest  Lumber  Company 
was  ordered  by  the  bankrupt  to  discontinue  cutting 
under  the  contract.  The  logs  delivered  by  the  Mac- 
Donald-Wiest Lumber  Company  to  the  bankrupt 
during  the  year  1918  were  towed  by  the  Craig  Lum- 
ber Company  from  the  MacDonald-Wiest  Lumber 
Company's  camp  near  Howkan,  Alaska,  to  the  Craig 
Lumber  Company's  mill  at  Craig,  Alaska,  and  sawed 
into  lumber  by  the  Craig  Lumber  Company,  except 
that  some  of  said  logs,  amounting  to  some  250,000 
feet,  were  in  the  log-pound  at  said  Craig  Lumber 
Company's  mill  at  Craig,  Alaska,  unsawed,  at  the 
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time  the  said  company  became  bankrupt.  Under 
and  pursuant  to  the  contract  above  mentioned,  the 
[9]  MacDonald-Wiest  Lumber  Company  cut  for 
and  delivered  to  the  Craig  Lumber  Company  the  fol- 
lowing rafts,  on  the  dates  below  given,  to  wit: 

1918. 


June 

1. 

Raft  No.  1 

342,780  feet 

$  3,427.80 

<( 

1. 

Raft  No.  2 

264,000 

<  i 

2,640.00 

July 

6. 

Raft  No.  3 

302,000 

i  i 

3,020.00 

n 

31. 

Raft  No.  4 

420,010 

i  < 

4,200.10 

Aug. 

1. 

Raft  No.  5 

291,120 

n 

2,911.20 

<< 

1. 

Raft  No.  6 

287,310 

(( 

2,873.10 

Sept. 

30. 

Raft  No.  7 

297,870 

<  < 

2,978.70 

Oct. 

10. 

Raft  No.  8 

269,260 

<( 

2,692.60 

<  < 

10. 

Raft  No.  9 

330,860 

<< 

3,308.60 

(< 

Raft  No.  10 

288,960 

(( 

2,889.60 

Nov. 

22. 

Raft  No.  11 

282,130 

( ( 

2,821.30 

Boomsticks 

53,126 

i  i 

531.26 

<  < 

350,000 

1 1 

3,500.00 

3,779,426  ft.  @  $10.    $37,794.26 

The  operations  of  claimant  under  said  contract 
commenced  in  the  month  of  April,  1918.  The  two 
first  rafts  mentioned  in  the  above  list  were  delivered 
prior  to  the  first  day  of  July,  1918.  The  third  raft 
above  mentioned  was  delivered  on  the  6th  daj^  of 
July,  1918,  and  the  fourth  raft  above  named  was  de- 
livered on  the  31st  day  of  July,  1918.  The  logs  in 
the  fourth  raft  above  mentioned  were  all  cut  during 
the  month  of  July,  1918,  and  the  logs  in  all  the  other 
rafts  were  cut  and  delivered  subsequent  to  the  first 
day  of  July,  1918.  All  the  logs  delivered  subsequent 
to  August,  1918,  were  cut  after  the  first  of  August, 
1918. 
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That  on  the  20th  day  of  December,  1918,  the  Craig 
Lumber  Company  directed  the  MacDonald-Wiest 
Lumber  Company  to  discontinue  cutting  logs  under 
the  aforementioned  contract  and  to  discontinue  their 
operations.  That  at  that  time  claimant  had  logs  at 
the  spar-tree  on  the  tract  in  question  amounting  to 
300,000  feet;  that  the  same  were  ready  to  be  made 
into  rafts,  and  that  the  actual  cost  of  booming  the 
said  logs  would  be  not  to  exceed  one  dollar  per  thou- 
sand feet  board  measure,  [10]  that  at  the  time  the 
said  operations  were  so  discontinued  the  Craig  Lum- 
ber Company  had  paid  to  the  MacDonald-Wiest 
Lumber  Company  under  said  contract  the  sum  of 
$10,544.57,  and  no  more,  and  that  no  more  has  been 
paid  on  said  account  since ;  that  said  sum  had  been 
paid  in  installments  by  way  of  bank  checks  or  freight 
advances  or  by  merchandise,  and  so  credited  by  the 
MacDonald-Wiest  Lumber  Company  upon  the  first 
deliveries  made,  each  payment  credited  being  ap- 
plied upon  the  oldest  claim  against  the  bankrupt; 
and  that  at  the  time  the  Craig  Lumber  Company  was 
adjudged  bankrupt  there  w^as  due  and  owing  claim- 
ant upon  said  account  above  set  out  the  sum  of 
$27,871.50.  That  on  the  thirtieth  day  of  December, 
1918,  and  within  six  months  after  all  the  work  had 
been  done  in  cutting  said  logs  for  which  said  in- 
debtedness had  been  incurred,  claimant  filed  its  lien, 
duly  verified,  in  the  office  of  the  Recorder  of  Ketchi- 
kan Recording  Precinct,  within  which  said  logs  and 
the  lumber  sawed  therefrom  were  located  and  situ- 
ated, and  mthin  which  the  work  had  been  done, 
which  lien  was  filed  pursuant  to  the  provisions  of 
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Sections  709  to  715,  inclusive,  of  the  Compiled  Laws 
of  Alaska,  a  copy  of  which  lien  statement  so  filed  is 
hereto  attached  and  made  a  part  of  this  statement 
of  facts. 

That  during  all  the  time  herein  mentioned  the  sole 
stocldiolders  of  the  MacDonald-Wiest  Lumber  Com- 
pany were  J.  B.  MacDonald,  L.  J.  MacDonald,  Allan 
MacDonald  and  C.  P.  MacDonald,  all  brothers. 
During  the  year  1918  the  officers  of  the  said  cor- 
poration were  J.  B.  MacDonald,  President  and  Sec- 
retary, and  L.  J.  MacDonald,  Treasurer.  That  all 
of  the  said  stockholders  performed  manual  labor  in 
the  cutting  and  booming  of  the  aforementioned  logs. 
Gr.  B.  MacDonald  helped  to  fall  timber,  assisted  in 
booming  or  rafting,  kept  the  books  and  cut  the  wood 
for  the  cook-house.  L.  J.  MacDonald,  Treasurer, 
performed  the  duty  of  timber-faller,  at  times  was 
engineer  in  charge  of  the  donkey-engine  used  in  get- 
ting the  logs  into  the  water,  and  assisted  in  boom- 
ing up  and  other  [11]  work.  Allan  MacDonald, 
stockholder,  worked  as  hook-tender  and  at  times 
helped  to  fall  timber  and  also  did  the  blacksmith 
work.  C.  P.  MacDonald  worked  as  engineer  on  the 
other  donkey,  performed  the  duty  of  high  climber 
and  rigging  the  spar-tree  (high  lead),  and  generally 
assisted  in  the  actual  work  of  cutting  and  booming 
said  logs.  All  the  said  MacDonalds,  during  the  year 
1918,  averaged  not  less  than  twelve  hours  a  day  dur- 
ing seven  days  a  week  of  the  very  hardest  labor  in 
the  actual  work  of  cutting  said  logs  for  the  Craig 
Lumber  Company  from  about  the  first  day  of  March, 
1918,  to  the  20th  day  of  December,  1918. 
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That  during  the  season  when  the  logs  were  being 
cut  the  said  MacDonalds  had  an  average  of  ov/r  men 
to  assist  them,  some  of  the  time  they  had  none,  some 
of  the  time  they  had  two  other  men  and  at  times 
they  had  as  many  as  six  or  eight,  but  the  average 
would  be  four  men  in  addition  to  themselves. 

That  the  logs  in  question,  with  the  exception  of 
those  left  at  the  spar-tree  and  one  raft  of  350,000 
feet  ready  for  delivery  at  Howkan,  were  towed  to 
the  Craig  Lumber  Company's  sawmill  at  Craig  and 
there  placed  in  the  log-pound  of  the  mill,  ready  for 
sawing  into  liunber.  All  of  said  logs,  except  a  raft 
of  about  300,000  feet  in  the  log-pound  at  the  mill, 
were  sawed  at  the  said  bankrupt's  mill  and  piled  in 
the  lumber-yard  of  said  bankrupt  company  at  Craig. 
The  remainder  was  left  in  the  log-pound  at  the  time 
the  saT\Tnill  operations  closed  and  wxre  taken  over 
by  the  trustee  in  bankruptcy,  as  was  also  the  lumber 
in  the  yard.  Of  all  the  logs  received  or  sawed  by 
the  bankrupt  company  at  the  said  mill,  eighty  per 
<'ent  consisted  of  the  logs  above  mentioned  and  cut 
b}^  claimant,  the  MacDonald-Wiest  Lumber  Com- 
pany. The  other  twenty  per  cent  received  by  or  cut 
by  the  bankrupt  were  furnished  by  others  not  in- 
terested in  the  MacDonald-Wiest  Lumber  Company. 
That  the  lumber  cut  from  the  said  logs  furnished 
by  the  MacDonald-Wiest  Lumber  Company  was  in 
the  lumber-yard,  mixed  with  lumber  cut  from  the 
logs  furnished  by  other  parties,  at  the  time  of  bank- 
ruptcy. That  some  [12]  three  million  feet,  more 
.or  less,  as  the  inventoiy  of  the  trustee  may  show,  of 
the  lumber  cut  from  said  logs  was  in  the  lumber- 
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yard  of  the  bankrupt  at  the  time  the  trustee  was 
appointed.  That  the  MacDonald-Wiest  Lumber 
Company  claims  a  lien  upon  the  said  logs  and  the 
lumber  cut  thereform  and  remaining  in  the  mill- 
pound  at  Craig  or  in  the  form  of  rafts  at  Howkan 
or  in  the  form  of  lumber  in  the  mill-yard  above  men- 
tioned, and  claims  the  prior  right  to  have  the  funds 
received  by  the  trustee  from  the  sale  of  said  logs  and 
lumber  applied  upon  the  claim  above  named  of  the 
MacDonald-Wiest  Lumber  Company. 

COPY. 

LABORER'S  LIEN,  AMENDED. 

MacDONALD-WIEST  LUMBER  CO., 

Claimant, 

vs. 

CRAIG  LUMBER  CO.,  a  Corporation, 

Defendant. 

NOTICE  IS  HEREBY  GIVEN,  that  the  Mac- 
Donald-Wiest Lumber  Company,  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Washington 
and  doing  business  in  Alaska,  claims  a  lien  upon  the 
following  logs,  lumber  and  personalty  and  improve- 
ments, to  wit : 

One  certain  raft  of  logs  situated  in  the  Mis- 
sion Cove,  Long  Island,  Howkan,  Southeastern 
Alaska,  consisting  of  300,000  feet,  more  or  less 
in  a  boom;  together  with  300,000  feet  of  loose 
logs  piled  at  a  spar-tree  close  to  Howkan, 
Alaska;  together  with  275,000  feet  of  logs  in  a 
pocket  boom  situated  above  the  mill  in  the  vicin- 
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ity  of  Craig,  Alaska;  said  logs  were  all  cut  and 
felled  from  standing  timber  at  and  near 
Howkan,  Alaska,  by  said  claimant  between 
March  1,  1918,  and  December  20,  1918,  consist- 
ing of  spruce  and  hemlock ; 

Together  with  2,000,000  feet  of  lumber,  of  all 
dimensions  principally  rough,  with  some  dimen- 
sion lumber,  all  of  which  remains  and  now  is 
situated  in  the  yard  of  said  defendant  where 
the  same  was  manufactured,  together  with  the 
dock,  one  cook-house  and  four  bunkhouses,  all 
in  said  yard,  and  all  of  said  lumber  and  build- 
ings and  improvements  having  been  manufac- 
tured out  of  3,112,310  feet  of  logs,  cut  and  felled 
by  said  claimant  and  furnished  to  said  defend- 
ant under  the  contract  herein  set  forth. 
Said  claimant  claims  a  lien  upon  all  aforesaid  logs, 
lumber  and  improvements  for  labor  performed  upon 
and  assistance  rendered  in  obtaining,  securing,  cut- 
ting and  manufacturing  said  logs  and  lumber  at  the 
instance  of  said  o^Tier. 

That  the  name  of  the  owner,  or  reputed  owner,  of 
said  logs  and  lumber  is  the  Craig  Lumber  Company, 
a  corporation,  organized  under  the  laws  of  the  State 
of  Washington  and  doing  business  in  Alaska;  that 
[13]  said  Craig  Lumber  Company  employed  said 
MacDonald-Wiest  Lumber  Company  to  perform 
such  labor  and  render  such  assistance  upon  the  fol- 
lowing terms  and  conditions:  Defendant  purchased 
the  standing  timber  from  which  said  logs  were  cut, 
and  employed  claimant  to  cut  and  fall  and  boom  the 
same  at  Howkan,  Alaska,  at  an  agreed  compensa- 
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tion  of  $10.00  per  thousand  B.  M.,  payable  when 
boomed  at  Howkan,  Alaska,  defendant  to  take  said 
logs  at  said  point  ready  for  delivery  to  its  tow-boat ; 
that  claimant  cut,  felled  and  boomed  3,762,310  b.  d. 
ft.  of  logs  under  said  contract,  and  has  faithfully 
performed  and  fully  complied  mth  said  contract  on 
its  part,  and  claimant  performed  labor  and  assisted 
in  cutting,  falling  and  manufacturing  said  logs  and 
lumber  for  a  period  beginning  March  1,  1918,  and 
ending  December  20,  1918,  and  thirty  days  have  not 
elapsed  since  that  time;  that  the  amount  of  said 
claimant's  demand  for  such  services  is  $37,620.00; 
that  no  part  thereof  has  been  paid,  except  $9,748.50, 
and  there  is  now  due  and  remaining  unpaid  thereon, 
after  deducting  all  just  credits  and  offsets,  the  sum 
of  $27,871.50,  in  which  amount  claimant  claims  a 
lien  upon  said  property. 

MacDONALD-WIEST  LUMBER   COMPANY. 

By  L.  J.  MacDONALD, 

Manager. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

L.  J.  MacDonald,  being  first  duly  sworn,  on  his 
oath  says :  That  he  is  the  treasurer  and  manager  of 
the  above  MacDonald- Wiest  Lumber  Company,  and 
by  resolution  duly  authorized  to  file  and  sign  the 
foregoing  claim,  that  he  has  read  the  same,  knows 
the  contents  thereof,  and  believes  the  same  to  be  true. 

L.  J.  MacDONALD. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1918. 

CHAS.  E.  INGERSOLL, 
Notary  Public  for  Alaska. 
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My  commission  expires  Oct.  5,  1922. 

No.  107. 
This  certifies  that  the  within  instrument  was  filed 
for  record  on  the  31  day  of  Dec,  1918,  at  2  o'clock 
P.  M.  in  vol.  2  of  Liens,  at  page  10,  of  the  Records 
of  said  office  at  Ketchikan,  Alaska. 

WM..T.  MAHONEY, 

Recorder. 

United  States  of  America, 
Ketchikan  Precinct  No.  8, 
Div.  No.  1,  Alaska, — ss. 

I,  Henry  C.  Story,  U.  S.  Commissioner  for  the 
Ketchikan  Precinct  No.  8,  Div.  No.  1,  Alaska,  and 
Recorder  for  the  Ketchikan  Recording  District  No. 
8,  Alaska,  do  hereby  certify  that  the  attached  La- 
borer's Lien  Amended,  filed  by  MacDonald-Wiest 
Lumber  Company,  Claimant,  vs.  Craig  Lumber  Co., 
a  Corporation,  Defendant,  is  a  full,  true,  and  correct 
copy  of  the  original  of  the  same,  and  the  whole 
thereof,  as  it  appears  of  record  in  the  records  of  the 
Ketchikan  Recording  Office  in  my  office  in  Volume 
2  of  Liens  at  page  10,  filed  for  record  and  recorded 
on  the  31st  day  of  December,  1918,  at  2  o'clock  P.  M. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  the  official  seal  of  my  office  on  this  9th  day 
of  March,  1918. 

HENRY  C.  STORY, 
U.  S.  Commissioner  for  Ketchikan  Precinct  No.  8, 
and  Recorder  for  said  Precinct,  Alaska. 

Filed  September  27,  1919.  H.  B.  LeFevre,  Re- 
feree in  Bankruptcy,  First  Division  in  Alaska. 
Box  613,  Juneau,  Alaska.     [14] 
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This  decision  is  based  upon  the  foregoing  facts 
proven  at  the  hearing  before  the  referee  on  Decem- 
ber 20, 1920: 

From  which  statement  of  facts  the  referee  con- 
cludes and  decides : 

1.  It  does  not  seem  reasonable  that  either  a  cor- 
poration or  a  contracting  firm  could  be  designated 
a  laborer  (defined  in  Shultz  vs.  Shively,  143  P.  1115, 
and  in  Day  vs.  Green,  127  P.  772)  under  the  meaning 
of  the  section.  The  principal  of  a  laboring  proxy 
under  the  Alaska  labor  lien  law  is  precluded  from  all 
the  rights  of  the  lienor  for  the  right  of  lien  is  not 
assignable,  though  the  lien,  when  perfected  by  the 
actual  laborer,  may  be.  An  artificial  person  can  have 
labor  performed  but  cannot  labor.  The  doctrine  is 
very  plainly  stated  in  D.  C.  L.,  V.  17,  p.  1118,  par. 
43,  Sec.  709,  C.  L.  A.,  is  adopted  from  the  Oregon 
Code,  and  its  text  is  quoted  verbatim  by  the  Supreme 
•Court  of  Oregon  in  its  decisions.  In  none  of  the 
Oregon  cases  traceable  through  the  Pacific  Digest 
has  the  Court  in  any  way  intimated  that  corpora- 
tions and  contracting  firms  are  laborers  within  the 
scope  of  the  section  which  explains:  "The  cook  in 
a  logging  camp  and  any  and  all  others  who  may 
assist  in  or  about  a  logging  camp  shall  be  regarded 
as  a  person  who  assists  in  obtaining  or  securing  the 
saw  logs     *     *     *     " 

2.  Contractors,  even  though  they  labor  individu- 
ally, have  no  right  of  lien.     Ibid. 

3.  The  lien  attaches  to  the  material  of  the  logs  even 
after  it  has  been  converted  into  Imnber. 

4.  Confusing  the  output  from  the  logs  does  not 
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destroy  the  lien  which  attaches  to  the  logs  after  they 
are  converted  into  lumber,  that  is  to  say,  the  lumber, 
especially  when  lumber,  or  the  money  derived 
from  its  sale,  is  still  in  the  hands  of  the  party  who 
contracted  for  the  labor. 

Upon  that  respondent  is  a  corporation  and  a  con- 
tractor, its  claim  as  a  lien  claim  is  disallowed. 
December  29,  1920. 

H.  B.  LEFEVRE, 
Referee  in  Bankruptcy, 
First  Division  of  Alaska, 
Box  613  Juneau,  Alaska.     [15] 


In  the  United  States  District  Court  for  the  District 
of  Alaska,  Division  Number  One,  at  Juneau. 

IN  BANKRUPTCY— No.  31. 

In  the  Matter  of  CRAIG  LUMBER  COMPANY,  a 
Corporation. 

Bankrupt. 
E.  L.  COBB, 

Petitioner, 
vs. 

McDONALD-WIEST  LOOGING  COMPANY, 

Respondent. 
JOHN  H.  COBB,  ESQ. 
JOHN  RUSTGARD,  Esq. 

Order  Allowing  Claim. 

At  Juneau,  December  30th,  1920. 
This  cause  came  on  for  hearing  before  the  referee 
upon  the  appearance  of  the  attorneys  for  the  parties 
on  the  20th  day  of  December,  1920,  John  H.  Cobb, 
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Esq.,  appearing  for  the  petitioner  and  John  Rust- 
gard,  Esq.,  appearing  for  the  respondent.  Where- 
upon John  Rustgard,  Esq.,  on  behalf  of  the  respond- 
ent, submitted  record  evidence  and  respondents  state- 
ment of  facts.  Whereupon  the  hearing  was  continued 
for  the  day  and  on  the  21st  day  of  December,  1920, 
John  S.  Cobb,  Esq.,  filed  a  statement  of  facts  on 
behalf  of  the  petitioners,  and  the  parties  having 
submitted  their  respective  arguments,  citations  and 
briefs,  and  it  appearing  from  the  records  and  files 
bf  this  Court  that  the  referee  has  regained  juris- 
diction of  the  controversy,  limited  to  the  questions 
at  issue  that  have  not  been  decided,  and  having  ren- 
dered and  entered  his  decision,  in  which  all  matters 
and  things  at  issue  are  fully  set  out ;  that  all  neces- 
sary notice  has  been  given  to  establish  said  claim  as  a 
general  claim,  effective  and  of  full  force  and  virtue 
from  the  [16]  date  of  its  filing;  that  all  the 
issues  in  controversy  are  of  law  and  no  issues  upon 
the  facts  have  been  raised,  the  Court  hereby  adopts 
the  findings  in  the  referee's  decision  herein;  and  all 
matters  and  things  being  heard,  understood  and  con- 
sidered, it  is 

ORDERED  That  the  claim  of  the  McDonald- 
Wiest  Logging  Company  Numbered  31,  for  $28,328.90 
with  interest  amounting  to  $457.40,  be  and  hereby  is 
disallowed  as  a  lien  claim;  and  it  is 

ORDERED  That  the  status  of  said  claim  be  and 
hereby  is  established  as  a  general  claim  wdth  all  rights 
and  benefits  attaching  and  of  full  force  and  virtue 
at  and  from  the  date  of  its  filing ;  and  it  is 

ORDERED  That,  upon  the  McDonald- Wiest  Log- 
ging Company,  respondent,  consenting  to  the  status 
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of  said  claim  as  a  general  claim,  the  trustee  do  pay 
said  respondent,  the  McDonald- Wiest  Logging  Com- 
pany, from  the  moneys  of  the  estate  in  his  hands, 
twelve  per  cent  of  the  amount  of  said  claim  and  of 
the  interest  thereon  due,  and  that  said  claim  do  fully 
participate  in  all  dividends  hereinafter  paid  to  the 
general  creditors, 

H.  B.  LEFEVRE, 

Referee  in  Bankruptcy, 

First  Di\dsion  of  Alaska, 

Box  613  Juneau,  Alaska.     [17] 


In  the  United  States  District   Court  for  Alaska, 
Division  Number  One,  at  Juneau. 

IN  BANKRUPTCY— No.  31. 

In  the  Matter  of  THE  CRAIG  LUMBER  COM- 
PANY, a  Corporation, 

Bankrupt. 

In  the  Matter  of  the  Claim  of  the  MacDONALD- 
WIEST  CO.,  a  Corporation. 

Stipulation  in  Re  Certain  Facts. 
It  is  hereby  stipulated,  for  the  purposes  of  the 
decision  of  the  above  matter  in  the  District  Court, 
that  the  following  facts  are  true,  and  were  before  the 
Referee,  and  the  decision  of  the  Referee,  expunging 
the  claim  was  based  thereon. 

I. 
The  MacDonald- Wiest  Company  is  a  corporation 
of  the  State  of  Washington. 
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II. 

The  contract  upon  which  the  claim  in  controversy 
is  based,  and  out  of  which  it  grows,  was  made  in  the 
Territory  of  Alaska  on  the  2d  day  of  January,  1918, 
and  was  to  be  performed  entirely  within  the  Terri- 
tory of  Alaska. 

III. 

On  December  12th,  1917,  the  MacDonald-Wiest 
Company  filed  in  the  office  of  the  clerk  of  the  Dis- 
trict Court  for  the  First  Division,  the  follow  papers, 
and  no  others  to  wit : 

(a)  A  certified  copy  of  its  Charter  or  Articles  of 
Incorporation. 

(b)  Its  written  consent  to  be  sued,  and  the  appoint- 
ment of  L.  J.  MacDonald  as  its  agent. 

(c)  A  document  attached  to  document  (b)  filled 
out  in  the  handwriting  of  L.  J.  MacDonald  which  was, 
in  form,  an  acceptance  of  the  appointment,  but  the 
same  was  never  subscribed  by  the  said  L.  J.  MacDon- 
ald. 

IV. 
The  MacDonald- Wiest  Company  filed  in  the  office 
of  the  Secretary  of  Territory  of  Alaska  the  following 
documents  and  no  others,  at  the  dates  mentioned, 
to  wit:     [18] 

(a)  Charter  filed  January  28th,  1918. 

(b)  Appointment  of  agent  and  acceptance  of  ap- 
pointment filed  January  28th,  1918. 

(c)  Annual  statement  filed  February  16th,  1918. 

(d)  Annual  statement  filed  February  27th,  1919. 

V. 
The  Annual  Statement  filed  February  16th,  1918, 
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was  not  verified  by  the  President  and  Secretary  of 
the  MacDonald-Wiest  Company,  nor  attested  by  the 
directors,  and  the  Annual  Statement  filed  February 
27th,  1919,  was  not  attested  by  a  majority  of  the 
directors. 

JOHN  RUSTGARD, 
Attorney  for  Appellant. 
J.  H.  COBB, 
Attorney  for  Trustee. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Dec.  15,  1919.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [19] 


In  the  District  Court  for  Alaska,  Division  No.  1,  at 

Juneau. 

IN  BANKRUPTCY— No.  31. 

In  the  Matter  of  THE  CRAIG  LUMBER  COM- 
PANY, a  Corporation, 

Bankrupt. 

In  the  Matter  of  the  Claim  of  the  MacDONALD- 
WIEST  LOGGING  CO. 

Petition  of  Trustee  for  Review. 
Comes  now  the  trustee  in  bankruptcy,  E.  L.  Cobb, 

by  his  attorney,  and  prays  the  Court  to  review  the 

decision  and  order  of  the  Referee  herein,  made  and 

entered  on  the  30th  day  of  December,  1920,  allowing" 

the  claim  of  the  McDonald-Wiest  Logging  Co.  for 

the  sum  of  $28,328.90,  besides  interest,  as  a  general 

claim  against  the  estate ;  and  the  trustee  alleges  that 


26  E.  L.  Cobb  vs. 

the  said  decision  and  order  are  erroneous  in  the  fol- 
lowing respects,  to  wit : 

1.  It  was  established  by  the  evidence  that  the  said 
claimant  was  a  foreign  corporation,  and  had  failed 
to  comply  with  the  laws  of  Alaska  governing  foreign 
corporations  doing  business  in  the  Territory,  and  the 
Referee  should  have  disallowed  said  claim  as  a  whole 
on  that  ground. 

2.  The  evidence  failed  to  show,  in  any  event,  more 
than  about  $24,000.00  due,  in  that  the  claimant  was 
not  entitled  to  recover  and  prove  for  the  logs  not 
boomed  but  left  at  the  spar-tree,  and  which  the  record 
shows  were  with  the  consent  of  claimant  abandoned 
by  the  trustee. 

And  the  trustee  prays  that  upon  such  review  the 
claim  of  the  said  Logging  Company  be  wholly  dis- 
allowed. 

J.  H.  COBB, 
Attorney  for  Trustee. 
Service  of  the  foregoing  petition  and  receipt  of 
a  copy  thereof  is  admitted  this  the  31st  day  of  Decem- 
ber, 1920. 

JOHN  RUSTGARD, 
Attorney  for  said  Claimant,  the  McDonald-Wiest 
Logging  Co. 

Filed  December  31,  1920.  H.  B.  Lefevre,  Referee 
in  Bankruptcy.     [20] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Alaska,  Division  Number  One,  at 
Juneau. 

IN   BANKRUPTCY— No.   31. 

In     the     Matter     of     CEAIG     LUMBER     COM- 
PANY, a  Corporation, 

Bankrupt. 
E.  L.  COBB,  Trustee, 

Petitioner, 

vs. 

McDONALD-WIEST  LOGGING  COMPANY, 

Respondent. 
JOHN  H.  COBB,  Esq.,  for  Petitioner. 
JOHN  RUSTGARD,  Esq.,  for  Respondent. 

Certificate  of  Referee  to  Judge. 

I,  H.  B.  LeFevre,  one  of  the  referees  of  said 
court  in  bankruptcy,  do  hereby  certify  that  in  the 
course  of  the  proceedings  in  said  cause  before  me 
the  questions  arose  that  are  shown  in  my  decision 
of  the  controversy  with  a  summary  of  the  evidence 
relating  thereto  and  the  findings  and  order  of  the 
referee  thereon. 

And  the  said  questions  are  certified  to  the  Judge 
for  his  opinion  thereon. 

Dated  at  Juneau  the  31st  day  of  December,  A.  D. 
1920. 

H.  B.  LE  FEVRE, 
Referee  in  Bankruptcy,  First  Division  of  Alaska, 
Box  613  Juneau,  Alaska. 
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Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Dec.  31,  1920.  J.  W.  Bell,  Clerk. 
By  V.  F.  Pugh,  Deputy.     [21] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  2057-A. 

In  the  Matter  of  THE  CRAIG  LUMBER  COM- 
PANY, a  Corporation. 

Bankrupt. 
E.   L.    COBB,   Trustee, 

Petitioner, 
vs. 

McDONALD-WEIST  LOGGING  COMPANY, 

Respondent. 

J.  H.  COBB,  for  Petitioner. 

RODEN  and  DAWES,  for  Respondent. 

Memorandum  Opinion. 

Delivered  ,  1921. 

JENNINGS,   Judge: 

The  McDonald-Weist  Logging  Company  is  a  cor- 
poration organized  under  the  laws  of  the  State  of 
Washington.  It  made  an  abortive  eifort  to  comply 
with  the  laws  of  the  Territory  of  Alaska  requiring 
corporations  to  file  certain  papers  before  doing 
business  in  the  said  territory.  The  Craig  Lumber 
Company  was  also  a  foreign  corporation,  and  duly 
complied  with  the  requirements  of  the  laws  of  said 
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territory  concerning  the  doing  of  business  within 
the  said  territory. 

On  the  2d  day  of  January,  1918,  these  corpora- 
tions entered  into  a  contract  whereby  the  former 
was  to  cut  logs  for  the  latter.  The  logs  to  be  cut 
belonged  to  the  Government.  The  McDonald-Weist 
Company  was  to  cut  and  raft  the  logs;  the  Craig 
Lumber  Company  was  to  pay  the  Government 
stumpage,  and  to  do  all  the  work  of  towing  the  logs 
to  their  mill  situated  at  Craig.     [22] 

Under  this  contract  the  McDonald-Weist   Com- 
pany cut  and  rafted  3,779,426  feet  of  logs  on  the 
dates  hereinafter  mentioned  and  of  the  money  value 
set  opposite  the  respective  dates,  to  wit: 
1918 

June  1st    $6067.80 

July  6th    3020.00 

July  31st    4200.10 

August  1st   5784'.30 

September  30th   2978.70 

October  10th    8890.80 

November  22d   6852.56 

Total  value $37794.26 

On  December  20,  1918,  the  Craig  Lumber  Com- 
pany directed  the  McDonald-Weist  Company  to 
discontinue  cutting  logs  under  the  aforementioned 
contract.  At  that  time  the  McDonald-Weist  Com- 
pany had  in  the  woods  300,000  feet  of  logs  already 
cut,  but  not  rafted,  under  the  contract.  The  Craig 
Lumber  Company  made  certain  payments  from 
time  to  time,  and  on  the  said  20th  of  December, 
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1918,  its  total  payments  had  amounted  to  the  sum 
of  $10,544.57;  since  said  date  it  has  made  no  pay- 
ments. 

On  the  19th  day  of  March,  1920,  the  Craig 
Lumber  Company  was  adjudged  to  be  a  bankrupt. 
A  trustee  was  duly  elected  on  May  28,  1919.  The 
McDonald- Weist  Company  duly  filed  with  the 
trustee  a  claim  for  $27,871.50,  alleging  that  amount 
to  be  due  under  said  contract,  maintaining  that  it 
has  a  preferred  claim  for  that  amount  on  the  pro- 
ceeds of  the  sale  of  logs  and  the  lumber  manu- 
factured therefrom,  (said  proceeds  now  being  in 
the  hands  of  the  trustee),  by  reason  of  a  lien  notice 
which  it  had  theretofore  filed. 

The  trustee  objected  to  the  claim  upon  two 
grounds, — 1st,  that  as  the  McDonald- Weist  Com- 
pany had  not  complied  with  the  requirements  of 
the  statute  it  was  not  authorized  to  do  business  in 
Alaska  and  any  contract  made  by  it  was  void  and 
could  not  be  enforced  in  the  bankruptcy  court;  2d, 
that  even  if  it  had  power  to  enforce  its  claim  in  the 
bankruptcy  court,  still  its  lien  had  no  standing  in 
court  on  account  of  the  fact,  as  alleged,  that  the 
statute  gives  a  lien  only  to  persons  performing 
labor  upon  logs  and  not  to  contractors  cutting  logs. 
[23] 

The  referee  decided,  1st,  that  the  fact  that  claim- 
ant was  a  foreign  corporation  which  had  not  com- 
plied with  said  statute  did  not  preclude  it  from 
asserting  its  lien  or  filing  its  claim  in  bankruptcy; 
2d,  that  the  statute  of  Alaska  gives  a  lien  only  to 
laborers  and  not  to   contractors,   and  that  as   the 
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claimant  was  a  contractor  and  not  a  laborer  it 
follows  as  a  matter  of  law  that  the  said  claimant 
had  no  lien.  The  referee  allowed  the  claim  but 
refused  to  make  it  a  preferred  claim. 

Both  sides  appealed  from  the  decision  of  the 
referee. 

The  matters  certified  to  the  Court  are  as  follows: 
Did  the  referee  commit  error  in  holding  (1)  that 
the  McDonald- Weist  Company  had  standing  in 
court  to  prosecute  this  claim;  (2)  that  the  said 
company   did  not   have   a   preferred   claim? 

As  to  the  first  question,  the  trustee  calls  the  at- 
tention of  the  Court  to  section  660  of  the  Compiled 
Laws  of  Alaska,  1913,  which  provides, 

"That   if   any   foreign   corporation   or   com- 
pany  fails   to   comply  with  the   provisions   of 
this  chapter  (chapter  23)  all  its  contracts  with 
citizens  of  the  District  shall  be  void  as  to  the 
corporation  or  company,  and  no  court  of  the 
District  or  of  the  United  States  shall  enforce 
the  same  in  favor  of  the  corporation  or  com- 
pany so  failing." 
It  is  difficult,  however,  to  see  how  this  section  at 
all  affects  the  matter  in  controversy,  for  the  reason 
that  the  Craig  Lumber  Company  is  not  a  citizen 
of  the  District.     It  is  itself  a  foreign  corporation, 
and  therefore  a  provision  of  law  that  no  court  shaU 
enforce  the  same  (meaning  thereby  contracts  with 
citizens  of  the  District)  does  not  apply. 

Our  statute  relating  to  foreign  corporations  doing 
business  in  the  District  of  Alaska  does  not  make 
void  the  contracts  of  corporations  which  do  business 
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without  complying  with  the  statutory  requirements^ 
except  such  contracts  as  are  made  with  citizens  of 
Alaska.  The  contracts  of  a  noncomplying  corpora- 
tion with  others  than  citizens  of  Alaska  is  voidable 
at  the  election  of  the  other  [24]  party.  The 
statute  also  prescribes  a  penalty  for  noncomplying 
corporations  doing  business,  to  wit:  They  shall  for- 
feit the  sum  of  $25.00  per  day.     (See  section  657.) 

The  effect  of  such  a  provision  is  not  to  make  con- 
tracts void. 

5  Thompson  on  Corporations,  sec.  6708. 

Two  foreign  corporations  may  do  business  with 
each  other  within  the  District  of  Alaska,  without 
filing  any  articles,  appointing  any  agents,  or  taking 
any  other  steps,  and  just  so  long  as  they  deal  with 
each  other  only,  their  contracts  are  voidable,  not 
void.  In  such  case  they  would  incur  the  danger  of 
the  Attorney  General  bringing  a  suit  to  recover 
$25.00  per  day  for  every  day  either  of  them  shall 
so  neglect  to  file  the  papers  required  by  the  statute. 
It  is  only  when  a  foreign  corporation  which  has 
failed  to  comply  with  the  statutory  requirements 
deals  with  a  citizen  of  the  District  that  the  con- 
tracts are  void,  and  the  Court  is  enjoined  not  to 
enforce  the  same  in  favor  of  the  corporation  or 
company  which  so  fails. 

"Voidable  at  the  election  of  the  other  party 
thereto"  means,  in  this  case,  ''voidable  at  the  elec- 
tion of  the  Craig  Lumber  Company."  The  question, 
therefore,  is,  has  the  Craig  Lumber  Company  ever 
elected  to  avoid  the  contract  in  question?  It  is 
apparent,  I  think,  that  so  far  from  electing  to  avoid 
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the  contract  in  question,  the  Craig  Lumber  Com- 
pany has  emphatically  elected  to  stand  by  the  con- 
tract. It  has  received  benefits  from  the  contract 
and  has  paid  more  than  $10,000.00  in  various  sums 
on  account  from  time  to  time, — but  now,  after  the 
contract  has  been  in  force  for  more  than  twelve 
months,  the  trustee,  who  was  only  appointed  on 
May  28,  1919,  assumes  to  make  an  election.  I  do 
not  think  he  has  the  power  to  do  so.  The  Craig 
Limaber  Company  itself  already  having  made  an 
election  is  bound  by  the  same.  It  can  make  but 
one  election — it  cannot  elect  to  accept  the  logs  and 
pay  for  part  of  them  and  not  pay  for  the  remainder. 
If  the  bankrupt  could  not  make  a  further  election, 
how  can  the  trustee? 

As  to  the  first  point,  therefore,  the  decision  of  the 
referee  is  upheld.     [25] 

As  to  the  second  point,  to  wit,  whether  or  not  the 
claim  of  the  McDonald- Weist  Company  should  be 
considered  as  a  preferred  claim:  Our  logger's  lien 
statute  is  in  derogation  of  the  common  law,  and 
must  be  strictlj^  construed  in  so  far  as  it  attempts 
to  create  a  lien  in  favor  of  persons  not  in  possession 
of  the  personal  property  upon  which  labor  is  per- 
formed. It  is  true  that  being  a  remedial  statute  it 
must  be  liberally  construed  so  far  as  to  affect  the 
purpose  and  intent  of  the  legislature.  The  purpose 
and  intent  of  the  legislature  must  be  gathered  from 
the  terms  of  the  act,  and  it  seems  to  me  that  the 
provision  creating  liens  upon  logs  was  intended  to 
benefit  persons  who  performed  labor  upon  logs.  I 
cannot    see    anything   in    the    statute    which    even 
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squints  at  the  idea  that  contractors  who  perform 
no  manual  labor  on  or  about  the  logs  shall  have  a 
lien  therefor.  The  lien  is  given  to  the  person  who 
does  the  work  so  that  the  fruits  of  his  labor  may 
not  be  lost  by  a  sale  by  the  party  for  whom  the 
labor  is  done.  Under  said  statute  any  employee  of 
the  McDonald-Weist  Company  would  have  a  lien 
upon  the  logs,  if  his  claim  was  duly  filed,  but  how 
the  McDonald- Weist  Logging  Company  would  have 
a  lien  upon  the  logs  is  not  apparent,  for  it  has  per- 
formed no  labor,  although  some  of  its  stockholders 
may  have  done  so. 

I  am  cited  to  the  following  cases: 
Kronback   Lumber    Co.    vs.    Williams   Bros.,    75 
S.  W.  854  (Ark.),  but  it  seems  that  that  case  is  an 
authority  against  the  party  who  cites  it,   for  the 
Court   there   says: 

"As  to   contractors,   we  have  several  times 
held  that  a  contractor  is  not  a  laborer  within 
the  meaning  of  the  statute  giving  persons  liens 
who  performed  work  and  labor,  the  statute  be- 
ing intended  to  protect  the  actual  laborer,  and 
does  not  apply  to  contractors  or  those  who  only 
superintended  the  labor  of  others." 
It  is  true  that  the  Court  in  that  case  said  that 
the  Williams  Brothers,  the  contractors,  would  have 
a  lien  for  the  work  actually  performed  by  them, 
but  it  also  said  that  "as  the  evidence  does  not  show 
the  value  of  this  work,  we  are  unable  to  enter  a  final 
decree  here."     [26] 

Allen  vs.  Roper,  86  S.  W.,  page  836,  does  not 
touch  the  question  here  under  consideration. 
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Martin  vs.  Wakefield,  43  N.  W.  966,  simply  holds 
"that  manual  labor  includes  the  use  of  the  imple- 
ments or  instrumentalities  actually  used  in  and 
necessary  to  the  performance  of  such  labor,  such, 
for  instance,  as  a  team,  the  Court  saying: 

''A  man  and  his  team  are  employed  on  the 
work  at  a  gross  price  for  both.  The  fact  that 
the  employer  may  have  them  work  separately 
the  whole  or  a  part  of  the  time  can  make  no 
difference." 

Breault  vs.  Archambault,  67  N.  W.  346,  simply 
holds  that  a  blacksmith  emploj^ed  at  the  camp  in 
shoeing  horses  and  repairing  sleds  and  in  mending 
and  keeping  in  order  the  tools  used  by  the  men 
actually  engaged  in  the  common  enterprise  is  also 
entitled  to  a  lien. 

Carver  vs.  Bagley,  81  N.  W.  757,  is  in  favor  of 
the  claimant,  but  the  decision  is  a  mere  ipse  dixit. 
No  authorities  of  any  kind  are  cited,  the  statute  is 
not  given,  and  as  an  authority  the  case  is  not  of  a 
very  compelling  character. 

To  the  contrary,  see  17  R.  C.  L,,  sec.  43. 

In  the  cases  of  Day  vs.  Green,  127  P.  R.  772,  and 
of  Schultz  vs.  Shively,  143  P.  R.  1115,  cited  in  sup- 
port of  the  lien,  the  point  in  question  here  was  not 
suggested. 

The  decision  of  the  referee  on  this  point  is  also 
upheld. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  9,  1921.  J.  W.  Bell,  Clerk. 
By  V.  F.  Pugh,  Deputy.     [27] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

IN  BANKRUPTCY— No.  31. 

No.  2057-A. 

In  the  Matter  of  THE  CEAIG  LUMBER  CO.,  a 
Corporation, 

Bankrupt. 

E.  L.  COBB,  Trustee, 

Petitioner, 
vs. 

McDONALD-WEIST  LOGGING  CO., 

Respondent. 

Order  Affirming  Decree  of  Referee. 

This  cause  came  on  duly  to  be  heard  before  the 
District  Court  for  Alaska,  Honorable  Robert  W. 
Jennings  presiding,  at  Juneau,  on  the  9th  day  of 
May,  1921,  upon  an  appeal  by  the  McDonald- Weist 
Logging  Co.,  a  corporation,  claimant,  from  an  order 
and  decree  of  H.  B.  LePevre,  referee  in  bank- 
ruptcy, allowing  the  claim  of  the  said  McDonald- 
Weist  Logging  Co.  for  $27,871.50,  with  interest 
thereon  from  December  20,  1918,  at  eight  per  cent 
per  annum,  as  a  general  claim,  but  refusing  to  allow 
the  same  as  a  secured  claim  upon  the  proceeds  of 
certain  logs  and  lumber  in  the  hands  of  the  trustee ; 
and  upon  the  appeal  by  the  trustee  from  the  said 
order  and  decree  of  the  referee  refusing  to  expunge 
said  claim  from  the  list  of  claims  against  the  bank- 
rupt;  Messrs.   Roden  &  Dawes  appearing  for  the 
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McDonald-Weist  Logging  Co.,  and  Mr.  J.  H.  Cobb 
appearing  for  the  trustee;  and  the  Court  having 
heard  the  arguments  of  counsel  and  duly  considered 
the  same, — 

IT  IS  CONSIDERED  AND  ADJUDGED  by 
the  Court  that  the  aforementioned  order  and  decree 
of  H.  B.  LeFevre,  as  Referee  in  Bankruptcy,  be 
and  the  same  is  hereby  affirmed,  and  the  cause  [28] 
remanded  to  Referee  in  Bankruptcy  for  further 
proceedings. 

Done  in  open  court,  at  Juneau,  Alaska,  this  the 
14th  day  of  May,  A.  D.  1921. 

ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  14,  1921.  J.  W.  BeU,  Clerk. 
By  L.  E.  Spray,  Deputy. 

Entered  Court  Journal  No.  Q,  page  278.     [29] 


In  the  District  Court  of  Alaska,  Division  Number 
One,  at  Juneau. 

IN  BANKRUPTCY— No.  31. 

No.  2057-A. 

In  the  Matter  of  THE  CRAIG  LUMBER  CO.,  a 
Corporation, 

Bankrupt. 
E.  L.  COBB,  Trustee, 

Petitioner, 
vs. 

McDONALD-WEIST  LOGGING  CO., 

Respondent. 
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Assignments  of  Error. 

Now  comes  E.  L.  Cobb,  trustee  in  bankruptcy  in 
the  above-entitled  and  numbered  cause,  by  his  at- 
torney, and  assigns  the  following  errors  committed 
by  the  Court  on  the  trial  and  in  the  rendition  of  the 
judgment  and  decree  of  the  Court,  and  upon  which 
he  will  rely  in  the  Appellate  Court: 

I. 

The  Court  erred  in  ruling  and  holding  that  the 
McDonald- Weist  Logging  Co.,  a  foreign  corpora- 
tion, could  prosecute  its  claim  in  the  bankruptcy 
court  notwithstanding  its  failure  to  comply  with  the 
laws  of  Alaska  authorizing  foreign  corporations  to 
do  business  in  the  territory. 

II. 

The  Court  erred  in  ruling  and  holding  that  the 
defense  of  a  failure  to  comply  with  the  laws  of 
Alaska  governing  foreign  corporations  doing  busi- 
ness in  the  territory  could  only  be  interposed  in  this 
case  by  the  bankrupt,  the  other  party  to  the  con- 
tract, but  could  not  be  interposed  by  the  trustee. 
[30] 

III. 

The  Court  erred  in  sustaining  the  claim  of  the 
McDonald-Weist  Logging  Co.  as  a  valid  claim 
against  the  bankrupt  and  in  refusing  to  expunge 
said  claim  from  the  list  of  claims  against  said 
bankrupt. 

And  for  said  errors  the  trustee  prays  that  the 
said  judgment  and  decree  of  the  District  Court  and 
of  the  referee  be  reversed  and  the  cause  remanded, 
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-with  instructions  to  expunge  said  claim  from  the 
list  of  approved  claims  against  the  bankrupt;  and 
for  such  other  orders  and  decree  as  to  the  Court 
may  seem  proper. 

J.  H.  COBB, 
Attorney  for  Trustee  and  Appellate. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  14,  1921.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy.     [31] 


In   the   District    Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

IN  BANKRUPTCY— No.  31. 

No.  2057-A. 

In  the  Matter  of  THE  CRAIG  LUMBER  CO.,  a 

Corporation, 

Bankrupt. 
E.  L.  COBB,  Trustee, 

Petitioner, 

vs. 

McDONALD-WEIST  LOGGING  CO., 

Respondent. 

Petition   for   Allowance   of  Appeal   and   Order 

Allowing  Same. 
Now  comes  E.  L.  Cobb,  trustee  in  bankruptcy  in 
the  above-entitled  and  numbered  cause,  by  his  attor- 
ney, and  considering  himself  aggrieved  by  the  order, 
judgment  and  decree  of  the  District  Court  rendered 
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herein  on  the  14th  day  of  May,  1921,  affirming  the 
judgment  of  the  Referee  allowing  the  claim  of  the 
McDonald- Weist  Logging  Co.  as  a  general  claim 
against  the  bankrupt  estate,  and  having  filed  his 
assignments  of  error  herein,  most  respectfully  prays 
"that  the  Court  will  be  pleased  to  allow  an  appeal 
from  said  decree  to  the  Honorable  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit . 

J.  H.  COBB, 
Attorney  for  Trustee. 
Upon  consideration  of  the  above  and  foregoing 
petition,  IT  IS  ORDEEED  that  the  appeal  prayed 
for  be,  and  the  same  is  hereby,  allowed. 
Done  in  open  court  this  the  14th  day  of  May,  1921. 
ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
Pirst  Division.  May  14,  1921.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy. 

Entered  Court  Journal  No.  Q,  page  278.     [32] 
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In   the   District    Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

IN  BANKRUPTCY— No.  31. 

No.  2057-A. 

In  the  Matter  of  THE  CRAIG  LUMBER  CO.,  a 
Corporation, 

Bankrupt, 
E.  L.  COBB,  Trustee, 

Petitioner, 
vs. 

McDONALD-WEIST  LOGGING  CO., 

Respondent. 

Citation  on  Appeal. 

The  President  of  the  United  States  of  America,  to 
the  McDonald- Weist  Logging  Co.,  a  Corporation, 
and  to  Messrs.  Roden  &  Dav^es,  Its  Attorneys, 
GREETING: 
You  and  each  of  you  are  hereby  cited  and  ad- 
monished to  be  and  appear  at  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to 
be  holden  in  the  city  of  San  Francisco,  State  of 
California,  within  thirty  (30)   days  from  the  date 
hereof,  pursuant  to  an  order  allowing  an  appeal  from 
a  decree  in  a  cause  lately  pending  in  said  court  between 
E.  L.  Cobb,  trustee  in  bankruptcy  of  the  Craig  Lumber 
Co.,  a  corporation,  bankrupt,  and  you  as  a  claimant 
against  said  bankrupt,  then  and  there  to  show  cause, 
if  any  there  be,  why  the  decree  mentioned  in  said 
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order    should  not  be  reversed  and  speedy  justice 
done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  DOUGLAS 
WHITE,  Chief  Justice  of  the  United  States,  this 
the  14th  day  of  May,  1921,  and  of  the  Independence 
of  the  United  States  the  one  hundred  forty-fourth. 

ROBERT  W.  JENNINGS, 

Judge. 
Attest:    J.  W.  BELL, 
Clerk. 
Service  of  the  above  and  foregoing  citation  ad- 
mitted this  the  14th  day  of  May,  1921. 

RODEN  &  DAWES, 
Attorneys  for  McDonald-Weist  Logging  Co. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  14,  1921.  J.  W.  Bell,  Clerk. 
By  L.  B.  Spray,  Deputy.     [33] 


In  the  District  Court  for  Alaska,  Division  No.  1,  at 

Juneau. 

IN  BANKRUPTCY— No.  31. 

In  the  Matter  of  THE  CRAIG  LUMBER  CO.,  a 

Corporation, 

Bankrupt, 
E.  L.  COBB,  Trustee, 

Appellant, 

vs. 

McDONALD-WEIST  LOGGING  CO.,  a  Corpora- 
tion, 

Appellee. 
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Praecipe  for  Transcript  of  Record. 
To  the  Clerk: 

You  will  please  make  up  a  transcript  of  the  rec- 
ord in  the  above  cause,  and  include  therein  the  fol- 
lowing papers,  to  wit : 

1.  Claim  of  the  McDonald-Weist  Logging  Co.  filed 

May  27th,  1919. 

2.  Objections  of  the  trustee  to  said  claim  filed  Au- 

gust 18th,  1919. 

3.  Decision  of  the  Referee,  dated  December  28th, 

1920. 

4.  Order   allowing  claim,   dated  December  30th, 

1920. 

5.  Stipulation,  filed  December  15th^  1919. 

6.  Petition  of  trustee  for  review,  filed  Dec.   31, 

1920. 

7.  Certificate  of  referee,  filed  December  31,  1920. 

8.  Decision  of  the  District  Court. 

9.  Order  affirming  decree  of  the  referee. 

10.  Assignments  of  error. 

11.  Petition  for  appeal,  and  order  allowing  same. 

12.  Citation  on  appeal. 

13.  Clerk's  certificate. 

14.  This  praecipe. 

Said  transcript  to  be  made  up  in  accordance  with 
the  rules  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  of  this  court. 

J.  H.  COBB, 
Attorney  Appellant. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  18,  1921.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy.     [34] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  1,  at  Juneau. 

Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

United  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

I,  J.  W.  Bell,  Clerk  of  the  District  Court  for  the 
District  of  Alaska,  Division  No.  1,  hereby  certify 
that  the  foregoing  and  hereto  attached  thirty-four 
pages  of  typewritten  matter,  numbered  from  one 
to  34,  both  inclusive,  constitute  a  full,  true,  and 
complete  copy,  and  the  whole  thereof,  of  the  rec- 
ord, prepared  in  accordance  with  the  praecipe  of 
the  attorney  for  petitioner  and  appellant  on  file 
in  my  office  and  made  a  part  hereof,  in  Cause  No. 
31 — In  Bankruptcy,  No.  2057-A,  wherein  Craig 
Lumber  Co.,  a  corporation,  Bankrupt,  E.  L.  Cobb, 
Trustee,  is  petitioner  and  appellant,  and  McDonald- 
Wiest  Logging  Co.  is  respondent  and  appellee. 

I  further  certify,  that  the  said  record  is  by  vir- 
tue of  the  petition  on  appeal  and  citation  issued  in 
this  cause  and  the  return  thereof  in  accordance 
therewith. 

I  further  certify  that  this  transcript  was  prepared 
by  me  in  my  office,  and  that  the  cost  of  preparation, 
examination  and  certificate,  amounting  to  fifteen 
and  30/100  dollars  ($15.30),  has  been  paid  to  me 
by  counsel  for  appellant. 
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IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  the  seal  of  the  above-entitled  court  this 
twenty-seventh  day  of  May,  1921. 

[Seal]  J.  W.  BELL, 

Clerk. 
By  L.  E.  Spray, 
Deputy.     [35] 


[Endorsed]:  No.  3699.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  E.  L. 
Cobb,  as  Trustee  in  Bankruptcy  of  the  Craig  Lum- 
ber Company,  a  Corporation,  Bankrupt,  Appellant, 
vs.  McDonald- Weist  Logging  Company,  a  Corpo- 
ration, Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  United  States  District  Court  for 
the  District  of  Alaska,  Division  No.  1. 
Filed  June  9,  1921. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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E.  L.  COBB  as  Trustee  for  the  Craig  Lumber  Co., 
a  corporation,  Bankrupt,  Appellant, 

vs. 

McDONALD-WEIST  LOGGING  CO.,  a  corporation 
Appellee. 

No.  3704 

McDONALD-WEIST  LOGGING  CO.,  a  corporation 
Appellant, 

vs. 

E.  L.  COBB  as  Trustee  for  the  Craig  Lumber  Co., 
a  corporation.  Bankrupt,  Appellee. 


UPON  APPEALS  FROM  THE  DISTRICT  COURT 
FOR  ALASKA,    DIVISION   NUMBER  ONE. 


BRIEF  FOR  E.  L,  COBB  AS  TRUSTEE,  Etc., 
Appellant  in  No.  3699  and  Appellee  in  No.  3704 


J.  H.  COBB, 
Solicitor  for  E.  L.  Cobb, 
as  Trupe^,  4tc.   ^     ' 


JUNEAU    CAPITAL   PRINT 


OCT  6 


F.D.  ^ONCKTC 


STATEMENT  OF  THE  CASE 

The  appellee  and  the  Craig  Lumber  Company,  are 
both  corporations  of  the  State  of  Washington.  In 
January  1918,  the  two  corporations  made  and  enter- 
ed into  a  contract  in  the  Territory  of  Alaska,  where- 
by the  appellee  was  to  cut  and  deliver  logs  in  Alaska 
to  the  Lumber  Company,  and  the  Lumber  Company 
was  to  pay  therefor  $10.00  per  thousand  feet  board 
measure.  Under  this  contract  the  appellee  cut  and 
delivered  3,779,426  feet  of  logs.  In  March  1919, 
the  Craig  Lumber  Company  was  adjudged  a  bank- 
ropt.  On  May  22nd,  1919  the  appellee  presented  a 
claim  for  $27,871.50  with  interest,  for  an  alleged  bal- 
ance due  on  the  contract,  and  also  claimed  a  log- 
gers' lien  on  certain  logs  and  lumber  in  the  hands  of 
the  Trustee. 

Both  the  claim  and  the  lien  were  contested  by  the 
Trustee,  the  former  on  the  ground  that  the  contract 
was  void  because  of  the  failure  of  the  McDonald- 
Weist  Logging  Company  to  comply  with  the  laws  of 
Alaska  authorizing  it  to  do  business  or  make  con- 
tracts in  the  Territory:  and  the  latter  upon  the 
ground  (even  if  the  contract  were  binding  and  the 
claim  good)  that  the  Loggers'  Lien  Statute,  (Com- 
piled Laws  of  Alaska,  section  709),  did  not  give 
Liens  to  contractors,  but  only  to  laborers.  The  Re- 
feree sustained  the  Trustee's  objection  to  the  claim, 
not  passing  upon  the  objection  to  the  lien  as  such,  as 


it  became  immaterial.  From  this  decision  the  ap- 
pellee appealed  to  the  District  Judge,  who  reversed 
the  ruling  of  the  Referee  and  remanded  th  case  for 
further  proceedings  before  the  Referee.  The  Trus- 
tee thereupon  petitioned  this  Court  for  a  review  of 
the  ruling  of  the  District  Judge.  The  petition  for 
review  was  dismissed  for  want  of  jurisdiction. 

Cobb  vs.  McDonald- Weist  Company,  269  Fed.  755. 

Upon  the  coming  down  of  the  mxandate,  the  Referee 
in  deference  to  the  decision  of  the  District  Judge,  al- 
lowed the  claim,  but  denied  the  lien.  From  this  rul- 
ing both  parties  appealed.  The  decision  of  the  Re- 
feree was  affirmed  by  the  Judge,  and  both  parties 
have  appealed  to  this  court. 

The  McDonald- Weist  Company  complains  of  the 
decision  of  the  Court  in  so  far  as  it  disallowed  their 
claim  of  a  loggers  lien. 

The  Trustee  complains  of  the  decision  in  allowing 
the  claim  at  all  in  the  following: 

ASSIGNMENT  OF  ERRORS 

1. 

The  Court  erred  in  ruling  and  holding  that  the 
McDonald- Weist  Logging  Company,  a  foreign  cor- 
poration could  prosecute  its  claim  in  the  bankruptcy 
court  notwithstanding  its  failure  to  comply  with  the 
laws  of  Alaska  authorizing  foreign  corporations  to 
do  business  in  the  territory. 

II. 

The  Court  erred  in  ruling  and  holding  that  the 
defense  of  the  failure  to  comply  with  the  laws  of  Al- 
aska governing  foreign  corporations  doing  business 


in  the  territory  could  be  interposed  in  this  case  by 
the  bankrupt,  the  other  party  to  the  contract,  but 
could  not  be  interposed  by  the  Trustee. 

III. 

The  Court  erred  in  sustaining  the  claim  of  the  Mc- 
Donald-Weist  Loging  Company,  as  a  valid  claim 
against  the  bankrupt  and  in  refusing  to  expunge 
said  claim  from  the  list  of  claims  against  said  bank- 
rupt. 

These  assignments  raise  the  single  question :  Can 
a  foreign  corporation  doing  business  and  contracting 
in  Alaska  without  having  first  complied  with  the 
local  law  authorizing  it  to  do  business,  enforce  a 
claim  in  bankruptcy  growing  out  of  such  business? 

A  stipulation  as  to  the  facts,  which  was  made 
the  basis  of  the  Court's  findings  on  that  issue  (Rec. 
8-10)  was  filed,  and  shows  the  following  facts: 

I. 

The  McDonald- Weist  Company  is  a  corporation  of 
the  State  of  Washington. 

11. 

The  contract  upon  which  the  claim  in  controversy 
is  based,  and  out  of  which  it  grows,  was  made  in  the 
Territory  of  Alaska  on  the  2nd  day  of  January,  1918, 
and  was  to  be  performed  entirely  within  the  Terri- 
tory of  Alaska. 

III. 

On  December  12th,  1917,  the  McDonald-Weist 
Company  filed  in  the  office  of  the  clerk  of  the  Dis- 
trict Court  for  the   First   Division,    the   following 


papers,  and  no  others  to-wit : 

(a)  A  certified  copy  of  its  Charter  or  Articles  of 
Incorporation. 

(b)  Its  written  consent  to  be  sued,  and  the  ap- 
pointment of  L.  J.  MacDonald  as  its  agent. 

(c)  A  document  attached  to  document  (b)  filled 
out  in  the  handwriting  of  L.  J.  MacDonald  wiiich 
was,  in  form,  an  acceptance  of  the  appointment,  but 
the  same  was  never  subscribed  by  the  said  L.  J.  Mac- 
Donald. 

IV. 

The  MacDonald  Weist  Company  filed  in  the  office 
of  the  Secretary  of  the  Territory  of  Alaska  the  fol- 
lowing documents  and  no  others,  at  the  dates  men- 
tioned, to  wit:  (18) 

(a)  Charter  filed  January  28th,  1918. 

(b)  Appointment  of  agent  and  acceptance  of  ap- 
pointment filed  January  28th,  1918. 

(c)  Annual  statement  filed  February  16th,  1918. 
"(d)  Annual  statement  filed  February  27th,  1919. 

V. 

The  Annual  Statement  filed  February  16th,  1918, 
was  not  verified  by  the  President  and  Secretary  of 
the  MacDonald- Weist  Company,  nor  attested  by  the 
directors,  and  the  Annual  Statement  filed  Fibruary 
27th,  1919,  v/as  not  attested  by  a  mjaority  of  the  di- 
rectors. 

The  statutes  of  Alaska  bearing  upon  the  subject 
are  Compiled  Laws  of  Alaska,  Section  654,  655,  657, 
658,  (as  amended  by  Chapter  20,  Session  Laws  of 
Alaska  1917)  and  6G0,  which  read  as  follows: 

''Section  654.  All  corporations  or  joint  stock  com- 


panies  organized  under  the  laws  of  the  United  States, 
or  the  laws  of  any  state  or  territory  of  the  United 
States  shall,  before  doing  business  within  the  Dis- 
trict, file  in  the  office  of  the  Secretary  of  the  Dis- 
trict and  in  the  office  of  the  Clerk  of  the  District 
for  the  division  wherein  they  intend  to  carry  on 
business,  a  duly  authenticated  copy  of  their  charter 
or  articles  of  incorporation,  and  also  a  statement 
verified  by  the  oath  of  the  president  and  secretary 
of  such  corporation,  and  attested  by  a  majority  of  its 
board  of  directors,  showing — 

'^ '  ( 1 )  The  name  of  such  corporation  and  the  loca- 
tion of  its  principal  office  or  place  of  business  with- 
out the  district:  and,  if  it  is  to  have  any  place  of 
business  or  principal  office  within  the  district,  the 
location  thereof ; 

''(2)   The  amount  of  capital  stock; 

*'(3)  The  amount  of  itse  capital  stock  actually 
paid  in  money; 

''(4)  The  amount  of  its  capital  stock  paid  in  any 
other  way,  and  in  what; 

^^(5)  The  amount  of  the  assets  of  the  corporation 
and  of  what  the  assets  consist,  with  the  actual  cash 
value  thereof; 

"(6)  The  liabilities  of  such  corporation,  and  if 
any  of  its  indebtedness  is  secured,  how  secured,  and 
upon  what  property. 

"Such  corporation  or  joint  company  shall  also 
file  at  the  same  time,  and  in  the  same  office,  a  certi- 
ficate, under  seal  of  the  corporation  and  the  sig- 
nature of  its  president,  vice-president,  or  other  act- 
ing head,  and  its  secretary,  if  there  be  one,  certify- 
ing that  the  corporation  has  consented  to  be  sued  in 
the  courts  of  the  district  upon  all  causes  of  actions 


arising  against  it  in  the  district,  and  that  the  serv- 
ice of  process  may  be  made  upon  some  person,  a  resi- 
dent of  the  district,  whose  name  and  place  of  resi- 
dence shall  be  designated  in  such  certificate,  and 
such  service,  v^hen  so  made  upon  such  agent,  shall  be 
valid  service  on  the  corporation  or  company,  and 
such  agent  shall  reside  at  the  place  of  business  of 
such  corporation  or  company  in  the  district." 

"Sec.  655.  The  written  consent  of  the  person  so 
designated  to  act  as  such  agent  shall  be  filed  in  like 
manner,  and  such  designation  shall  remain  in  force 
until  the  filing  in  the  same  office  of  a  written  revo- 
cation thereof,  or  of  the  consent,  executed  in  like 
manner.  A  certified  copy  of  the  designation  so  filed 
accompanied  with  a  certificate  that  it  has  not  been 
revoked,  is  presumptive  evidence  of  the  execution 
thereof,  and  conclusive  evidence  of  the  authority  of 
the  officer  executing  it." 

''Sec.  657.  If  any  such  corporation  or  company 
shall  attempt  or  commence  to  do  business  in  the  dis- 
trict without  having  first  filed  said  statements,  cer- 
tificates, and  consents  required  by  this  chapter,  it 
shall  forfeit  the  sum  of  twenty-five  dollars  for  every 
day  it  shall  so  neglect  to  file  the  same;  and  every 
contract  made  by  such  corporation,  or  any  agent  or 
agents  thereof,  during  the  time  it  shall  so  neglect 
to  file  such  statements,  certificates,  or  consents, 
shall  be  voidable  at  the  election  of  the  other  party 
thereto.  It  shall  be  the  duty  of  the  United  States  at- 
torney for  the  district  to  sue  for  and  recover,  in  the 
manner  of  the  United  States,  the  penalty  above  pro- 
vided, and  the  same,  when  so  recovered  shall  be  paid 
into  the  Treasury  of  the  United  States." 

''Sec.  658.    Every  foreign  corporation  or  company 


shall  annually  and  within  sixty  days  (60)  from 
the  first  day  of  January  each  year  make  a  report, 
which  shall  be  in  the  same  form  and  contain  the 
same  information  as  required  in  the  statement  men- 
tioned in  Section  Six  Hundred  and  fifty-four,  Chap- 
ter twenty-three  of  the  Compiled  Laws  of  the  Terri- 
tory of  Alaska,  which  report  shall  be  filed  in  the  of- 
fice of  the  Secretary  of  the  Territory  of  Alaska,  and 
a  duplicate  thereof  in  the  office  of  the  clerk  of  the 
District  Court  for  the  division  of  the  Territory 
wherein  the  business  of  the    corporation  is  carried 


on." 


m 


'Sec.  660.  If  any  such  corporation  or  company 
shall  fail  to  comply  with  any  of  the  provisions  of  this 
chapter,  all  its  contracts  with  citizens  of  the  district 
shall  be  void  as  to  the  corporation  or  company,  and  no 
court  of  the  district  or  of  the  United  States,  shall 
enforce  the  same  in  favor  of  the  corporation  or  com- 
pany so  failing." 

It  will  thus  be  seen  that  while  the  McDonald- 
Weist  Company  had  apparently  intended  to  comply 
with  the  law,  and  taken  some  steps  in  that  direction, 
it  had  wholly  failed  to  do  so,  in  this: 

1st     In  the  Secretary's  office, 

(a)  It  failed  to  file  articles  of  incorporation  be- 
fore making  the  contract. 

(b)  It  failed  to  file  its  appointment  of  agent  and 
his  acceptance  before  the  contract  was  made. 

(c)  The  annual  statements  filed  were  not  in  com- 
pliance with  the  law  and  were  in  effect  no 
statements. 

2nd.  In  the  Clerks  office  the  company  failed  to 


8 


comply  with  the  law  in  the  following: 
(a)   It  filed  no  acceptance  of  agency. 
'(b)   It  filed  no  annual  statement  at  all  at  the  time, 
and  during  the  period  the  contract  was  en- 
tered into,  and  was  being  performed. 
A  claim  against  a  bankrupt  estate,  in  favor  of  a 
foreign  corporation,  growing  out  of  business  done 
by  it,  without  having  first  complied  with  the  laws 
is  void  and  not  a  provable  claim  in  Bankruptcy. 
1.    Loveland  on  Bankruptcy  636. 

Brandenburg  on  Bankruptcy  Sec.  522. 
In  re  Montello  Brick  Works,  163  Fed.  621,  Af- 
firmed 172  Fed.  311.   S.  C.  174  Fed.  498. 
Buffalo  Ref.  Mchn.  Co.,  vs.  Penn.  H.  &  P.  Co. 
178  Fed.  696. 
La  Moine  L.  &  T.  Co.,  vs.  Kesterson,  171  Fed.  980. 
Pittsburg  Con.  Co.,  vs.  W.   S.   B.   Ry.  Co.  154 
Fed.  929,  11  L.  R.  A.  (N.  S.)  1145. 
Tri-State  Am.  Co.,  vs.  Forest  Park,  Etc.  Co.  90, 
S.  W.  Rep.  1020." 
These  authorities,  it  seems  to  us,  settle  the  ques- 
tion in  favor  of  the  appellant. 

The  learned  trial  Judge,  however,  while  adm^itting 
in  his  opinion  (Rec.  28)  that  the  appellee  had  only 
'''made  an  abor-itive  effort  to  comply  v/ith  the  laws  of 
the  Territory,"  held  in  effect  that  the  Section  of  the 
statute  quoted  above  did  not  affect  the  matter  in 
controversy  "for  the  reason  that  the  Craig  Lumber 
Company  was  not  a  citizen  of  the  Territory."  This 
we  think,  is  entirely  a  too  narrow  and  technical  view 
of  the  sense  in  which  the  term  ''citizen"  is  used  in  the 
statutes.  It  is  said  in  the  11th  Corpus  Juris,  page 
774,  "While  the  word  citizen    is   capable   of   more 
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meanings  than  one,  it  is  not  a  convertible  term  with 
'inhabitant'  or  'resident,'  although  it  is  often  used 
synonymously  with  such  terms  without  any  impli- 
cation of  political  or  civil  privileges.  It  may  indicate 
a  permanent  resident,  or  one  who  remains  for  a 
time,  or  from  time  to  time.  The  word  must  always 
be  taken  in  the  sense  which  best  harmonizes  with  the 
subject  matter  in  which  it  is  used."  Of  course,  there 
is  in  the  United  States,  a  dual  citizenship  in  that 
there  are  citizens  of  the  States  and  citizens  of  the 
United  States,  and  one  may  be  a  citizen  of  the  United 
States  without  being  a  citizen  of  any  state,  or  he  may 
be  a  citizen  of  a  state  without  being  a  citizen  of  the 
United  States.  In  that  sense,  there  are  no  citizens 
of  a  Territory,  and  in  the  statute  in  question,  the 
narrow  meaning  indicated  in  the  opinion  of  the  trial 
Judge,  would  render  the  Section  quoted,  meaning- 
less and  void.  To  use  the  word  in  the  sense  which 
best  harmonizes  with  the  subject  matter,  it  is  clear 
what  Congress  had  in  mind,  where  those  individuals, 
corporations  or  associations  legally  domiciled  in  the 
territory,  and  legally  doing  business  and  making 
contracts  therein.  It  was  these  that  Congress  was 
protecting  against  suits  by  outlaw  corporations,  and 
the  word  citizen  as  used  in  the  statute,  was  used  in 
this  sense,  and  not  in  the  sense  of  an  individual  hav- 
ing political  rights.  Any  other  construction  would 
place  all  corporations,  although  organized  in  the  ter- 
ritory and  all  the  stockholders  of  which  were  citizens 
of  the  United  States  and  residents  of  the  territory 
under  a  different  law  than  the  same  citizens  would 
be,  doing  business  as  individuals.  This  surely  wa& 
not  the  intent  of  Congress. 
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We  think  therefore,  that  the  construction  given  of 
Section  660,  by  the  learned  trial  Judge,  was  entirely 
too  narrow  and  technical,  and  ignored  the  whole  sub- 
ject matter  and  purpose  of  the  statute. 

The  learned  trial  Judge  further  held,  that  the 
Trustee  could  not  raise  the  question  at  all,  because 
the  statutes  provided  that  all  such  contracts  are  to 
be  voidable  at  the  election  of  the  other  party.  That 
is,  the  Court  held  in  effect,  that  the  Craig  Lumber 
Company  could  have  invalidated  the  contract,  but 
the  Trustee  could  not,  and  further  held,  that  the 
Craig  Lumber  Company  had  elected  to  abide  by  it. 

Both  these  contentions  are  erroneous.  If  one  is 
precluded  by  election  from  objecting  to  a  suit  by  an 
outlaw  corporation,  the  whole  purpose  of  the  statute 
is  avoided,  for  any.  person  entering  into  such  a  con- 
tract makes  his  election  then,  and  if  the  Court's  rea- 
soning is  correct,  he  could  never  thereafter  object 
to  it. 

The  holding  of  the  Court  that  the  Trustee  could 
not  interpose  an  objection  to  the  claim  because  the 
claimant  had  not  complied  with  the  law,  overlooks 
the  pov/ers  and  duties  of  a  Trustee  in  Bankruptcy. 
He  may  make  any  objections  to  claims  that  the  Bank- 
rupt can  make 

Brandenburg  on  Bankruptcy  Sec.  653, 

Atkins  vs.  Wilcox  105  Fed.  595. 

He  takes  all  the  rights  and  titles  of  the  Bankrupt, 
as  well  as  any  rights  of  the  creditors  against  adverse 
claimants  to  the  estate. 

Brandenburg  on  Bankruptcy  Sec.  724. 

Besides,  under  the  plain  provision  of  Section  660, 
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Comp.  Laws  of  Alaska,  it  was  the  plain  duty  of  the 
Court,  to  expunge  the  claim  of  the  McDonald- Weist 
Logging  Company,  upon  its  own  motion  upon  th^ 
facts  being  made  known. 

Upon  the  second  point  raised  in  the  appeal  of  the 
McDonald-Weist  Logging  Company,  by  their  conten- 
tion that  they  had  a  loggers  lien  to  secure  their 
claim,  we  content  ourselves  with  citing  the  opinion 
of  the  trial  Court,  Page  34  and  35,  in  the  record,  and 
the  authorities  there  cited. 

We  respectfully  ask  that  the  order  of  the  District 
Court  be  reversed  and  the  cause  be  remanded  with 
instructions  to  the  Court  below,  to  expunge  the  claim 
of  the  appellee. 

J.  H.  COBB, 
Attorney  for  E.  L.  Cobb  as  Trustee,  etc. 
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E.  L.  COBB,  as  Trustee  in  Bankruptcy  of  the 
CRAIG  LUMBER  COMPANY,  a  Corporation, 
Bankrupt, 

Appellant, 
vs. 
McDONALD-\^'EIST    LOGGING    COMPANY,     a 
Corporation, 

Appellee. 


BRIEF  OF  APPELLEE 


Upon  the  Craig  Lumber  Company  being  de- 
clared a  bankrupt,  the  MacDonald  Weist  Logging 
Company  filed  its  claim  for  services  in  getting  out 
logs  under  a  contract  and  also  asked  to  be  preferred 
by  reason  of  a  lien  claim  filed  by  it.  The  Referee  in 
Bankruptcy  entered  an  order  allowing  the  claim 
but  denying  the  lien  and  both  the  Trustee  and  claim- 
ant asked  for  a  review  and  both  appealed  from  an 
order  of  the  District  Court  affirming  the  order  of 


the  Referee.  Separate  transcripts  have  been  made. 
The  Trustee  has  briefed  the  cases  together  and  the 
claimant,  MacDonald  Vv^eist  Logging  Company,  ap- 
pellee herein  and  appellant  in  No.  3704,  files  a  brief 
in  each  case. 

BRIEF  OF  APPELLEE 
Case  No.  3699 

Appellant  seeks  to  reverse  an  order  of  the  Dis- 
trict Court  affirming  an  order  of  the  Referee  in 
Bankruptcy  allowing  the  claim  of  the  appellee  here- 
in. Appellant  urges  that  the  claim  of  appellee  is 
based  upon  a  void  contract  and  cannot  be  enforced. 
The  appellee  contends: 

First. — That  the  appellant  (Trustees  in  Bank- 
ruptcy) has  lost  his  right  to  appeal  from  the  order 
allowing  the  claim,  and 

Second. — That  in  any  event,  the  claim  is  based 
upon  a  valid  contract  and  should  be  allowed. 

1st. — Time  for  Appeal  Passed. 
Upon  consideration  of  the  claim  in  the  first 
instance,  the  Referee  disallowed  same  and  the  Dis- 
trict Court,  upon  review,  reversed  the  Referee.  The 
Trustee  (appellant  herein)  petitioned  this  Court 
for  a  review  (Case  No.  3468  of  this  Court)  of  the 
ruling  of  the  District  Court  and  in  an  opinion  re- 
ported in  266  Fed.  at  page  692,  by  Mr.  Justice 
Hunt,  held  that  the  Trustee's  remedy  by  appeal 
was  exclusive  and  the  time  for  appeal  having 
passed,  the  petition  was  dismissed. 


While  the  question  was  not  decided  on  the 
merits,  yet  it  was  none  the  less  conclusive  upon  the 
Trustee  and  the  order  of  the  District  Court  allow- 
ing the  claim  was  final  and  cannot  now  be  appealed 
from,  the  time  allowed  (10)  days  having  expired. 

2nd. — Claim  Should  Be  Allowed  on  the  Merits. 

While  we  believe  that  the  above  is  conclusive 
of  this  appeal,  we  also  urge  that  the  claim  should 
be  allowed  on  the  merits. 

The  trustee  seeks  to  avoid  payment  for  services 
]*endered  the  bankrupt  under  the  contract  by  reason 
of  Sections  654-660  inclusive,  of  the  Compiled  Laws 
of  Alaska  relating  to  the  qualification  of  foreign 
corporations  to  do  business  in  the  Territory.  Both 
the  parties  (the  bankrupt  and  the  claimant)  are 
corporations  of  the  State  of  Washington  and  were 
doing  business  in  Alaska  when  the  contract  out  of 
which  this  controversy  arose  was  made  and  the 
services  of  claimant  rendered. 

The  controlling  sections  of  the  Compiled  Laws 
of  Alaska  are  as  follows : 

''Section  654.  All  corporations  or  joint  stock 
companies  organized  under  the  laws  of  the  United 
States,  or  the  laws  of  any  state  or  territory  of  the 
United  States,  shall,  before  doing  business  within 
the  District,  file  in  the  office  of  the  Secretary  of  the 
District  and  in  the  office  of  the  Clerk  of  the  District 
Court  for  the  division  wherein  they  intend  to  carry 
on  business,  a  duly  authenticated  copy  of  their  char- 


ter  or  articles  of  incorporation,  and  also  a  statement 
verified  by  the  oath  of  the  president  and  secretary  of 
such  corporation,  and  attested  by  a  majority  of  its 
board  of  directors,  showing — 

"(1)  The  name  of  such  corporation  and  the 
location  of  its  principal  office  or  place  of  business 
without  the  district;  and,  if  it  is  to  have  any  place 
of  business  or  principal  office  within  the  district,  the 
location  thereof; 

*'{2)     The  amount  of  capital  stock; 

*'(3)  The  amount  of  its  capital  stock  actually 
jDaid  in  money; 

''(4)  The  amount  of  its  capital  stock  paid  in 
any  other  way,  and  in  what; 

"(5)  The  amount  of  the  assets  of  the  corpora- 
tion, and  of  what  the  assets  consist,  with  the  actual 
cash  value  thereof; 

''(6)  The  liabilities  of  such  corporation,  and 
if  any  of  its  indebtedness  is  secured,  how  secured, 
and  upon  what  property. 

''Such  corporation  or  joint  stock  company  shall 
also  file,  at  the  same  time  and  in  the  same  offices,  a 
certificate,  under  the  seal  of  the  corporation  and  the 
signature  of  its  president,  vice-president,  or  other 
acting  head,  and  its  secretary,  if  there  be  one,  certi- 
fying that  the  corporation  has  consented  to  be  sued 
in  the  courts  of  the  district  upon  all  causes  of  actions 
arising  against  it  in  the  district,  and  that  service  of 
process  may  be  made  upon  some  person,  a  resident 


of  the  district,  whose  name  and  place  of  residence 
shall  be  designated  in  such  certificate,  and  such 
service,  when  so  made  upon  such  agent,  shall  be 
valid  service  on  the  corporation  or  company,  and 
such  agent  shall  reside  at  the  principal  place  of 
business  of  such  corporation  or  company  in  the 
district." 

''Sec.  655.  The  written  consent  of  the  person 
so  designated  to  act  as  such  agent  shall  also  be  filed 
in  like  manner,  and  such  designation  shall  remain  in 
force  until  the  filing  in  the  same  offices  of  a  written 
revocation  thereof,  or  of  the  consent,  executed  in 
like  manner.  A  certified  copy  of  the  designation 
so  filed,  accompanied  with  a  certificate  that  it  has 
not  been  revoked,  is  presumptive  evidence  of  the 
execution  thereof,  and  conclusive  evidenc  of  the 
authority  of  the  officer  executing  it." 

"Sec.  657.  If  any  such  corporation  or  com- 
pany shall  attempt  or  commence  to  do  business  in 
the  district  without  having  first  filed  said  state- 
ments, certificates,  and  consents  required  by  this 
chapter,  it  shall  forfeit  the  sum  of  twenty-five  dol- 
lars for  every  day  it  shall  so  neglect  to  file  the  same; 
G7id  every  contract  made  by  such  cor-poration ,  or 
any  agent  or  agents  thereof,  during  the  time  it 
shall  so  neglect  to  file  such  statements,  certificoier^, 
or  consents,  shMl  he  voidable  at  the  election  of  the 
other  party  thereto.  It  shall  be  the  duty  of  the 
Unit-ed  States  Attorney  for  the  District  to  sue  for 
and  recover,   in   the  name  of  the   United   States, 


the  penalty  above  provided,  and  the  same,  when 
so  recovered,  shall  be  paid  into  the  Treasury  of  the 
United  States.'' 

"Section  658.  Every  such  foreign  corporation 
or  company  shall  annually  and  within  sixty  days 
('60),  from  the  first  day  of  January  of  each  year 
make  a  report,  which  shall  be  in  the  same  form  and 
contain  the  same  information  as  required  in  the 
statement  mentioned  in  Section  Six  Hundred  and 
Fifty-Four,  Chapter  Twenty-Three  of  the  Compiled 
Laws  of  the  Territory  of  Alaska,  which  report  rhall 
be  filed  in  the  office  of  the  Secretary  of  the  Territory 
of  Alaska,  and  a  duplicate  thereof  in  the  office  of  the 
Clerk  of  the  District  Court  for  the  division  of  the 
Territory  wherein  the  business  of  the  corporation  is 
carried  on." 

"Sec.  660,  If  any  such  corporation  or  company 
shall  fail  to  comply  with  any  of  the  provisions  of  this 
chapter,  all  its  contracts  tvith  citizens  of  the  dis- 
trict shall  be  void  as  to  the  corporation  or  company, 
and  no  court  of  the  district,  or  of  the  United  States, 
shall  enforce  the  same  in  favor  of  the  corporation  or 
company  so  failing." 

The  contention  of  appellee  is  that  it  made  a 
bona  fide  effort  to  comply  with  the  statutes  and  that 
its  acts  in  that  behalf  were  a  substantial  ccmpii- 
ance.  Further — that  if  the  acts  of  appellee  are 
held  to  be  a  non-compliance,  yet  the  contract  it 
made  with  the  bankrupt  was  not  void  but  voidable 
at  most  and  the  other  party  thereto,  after  receiving 


the  benefits  of  appellee's  services,  cannot  repudiate 
the  same  and  avoid  payment  as  per  its  terms. 

The  contracting  parties  were  both  foreign  cor- 
porations, and,  as  stated  by  the  District  Judge  in 
his  opinion  (Rec.  p.  30)  the  section  of  the  statute 
under  consideration  (660)  only  makes  void  con- 
tracts between  non-complying  foreign  corporations 
and  "citizens  of  the  district — that  is,  with  citizens 
of  the  District  of  Alaska. 

That  is  not  a  new  or  narrow  construction  of 
such  a  provision.  It  is  the  intent  of  the  legislature 
plainly  stated. 

''Sometimes  the  statute  applies  in  terms 
to  contracts  of  a  foreign  corporation  ivith  citi- 
zens only,  and  does  not  render  void  or  unen- 
forceable contracts  between  foreign  corpora- 
tions and  persons  who  are  not  citizens  of  the 
state."  19  Cyc.  1291. 

The  Statute  of  Arkansas  provides  in  part: 

''If  such  corporation  shall  fail  to  file  such 
certificate,  all  its  contracts  ivith  citizens  of  this 
state  shall  be  void  as  to  it  and  shall  not  be  en- 
forced in  its  favor  by  the  courts." 

And   upon   a   question   presented   to   the   Supreme 

Court  of  that  State  it  was  held : 

"The  sole  object  of  the  act  as  shown  by 
these  provisions,  is  the  protection  of  the  citizen. 
The  contracts  affected  by  it  are  made  with  him, 
and,  if  entered  into  in  violation  of  the  statute, 
are  void  as  to  the  corporation,  and  no  one  else. 
Contracts  between  foreign  corporations  and 
persons  who  are  not  citizens  are  under  no 
circumstances  declared  void  as  to  any  one." 
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St  L.  A.  &  T.  R.  Co.  vs.  Fire  Assn.  of 
Philadelphia,  60  Ark.  325;  30  S.  W. 
350;  28  L.  R.  A.  83. 

Section  657  of  the  Compiled  Laws  of  Alaska 
provides  that  failure  to  file  the  required  documents 
shall  make  voidable  all  contracts  made  by  the  de- 
faulting corporation  with  any  party,  at  the  option 
of  such  party.  It  follows  then  that,  at  most,  the 
logging  contract  made  between  the  two  Washing- 
ton corporations  was  voidable  at  the  election  of  the 
bankrupt  corporation. 

This  brings  us  to  the  consideration  of  the  point 
raised  by  the  trustee  that  he  takes  any  and  all 
rights  of  the  bankrupt  and  could  elect  not  to  le 
bound  by  the  contract  under  consideration. 

The  voiding  of  a  voidable  contract  is  rescission. 

''A  party,  to  accomplish  an  adverse  res- 
cission must  return  to  the  non-consenting  party 
what  will  place  him  in  statu  quo.  The  party 
rescinding  must  return  the  consideration  or 
whatever  else  he  received  under  the  conti'act, 
and  otherv/ise  do  what  v/ill  put  him  and  the 
other  paity  in  statu  quo,  as  already  explained; 
and  if  he  cannot  do  this — as,  if  he  has  derived 
from  the  contract  some  benefit  not  of  a  sort 
to  be  refunded — he  cannot  rescind."  Bishop 
on  Contracts.    Sections  818-833. 

rupt,  cannot  now  say — ''I  have  received  the  logs 
cut  under  the  contract  and  sawed  most  of  thrm  into 
lumber,  much  of  which  I  have  sold  and  pocketed 
the  proceeds  therefrom.  The  contract  is  voidable 
and  I  now  elect  to  avoid  it.     I  cannot  return  the 


services  you  rendered  nor  the  4,000,000  feet  of  logs 
and  I  do  not  have  to  even  pay  you  the  price  of  the 
services  because  your  claim,  upon  my  election  to 
hold  the  contract  void,  is  not  provable  in  bank- 
ruptcy." The  mere  statement  of  the  proposition 
refutes  its  correctness. 

Counsel  for  the  trustee  in  his  brief  cites  two 
texts,  Brandenburg  and  Loveland,  on  Bankruptcy. 
Both  citations  treat  of  the  subject  of  illegal  co  t- 
tracts.  There  is  no  denying  that  a  claim  cannot 
be  founded  upon  an  illegal  contract.  The  foil  :•  wing 
language  from  Loveland  (p.  636)  is  the  only  seem- 
ingly pertinent  paragraph  in  the  citations  men- 
tioned : 

"Where  a  foreign  corporation  is  ''doing 
business  iii  Pennsylvania,  it  can  not  prove 
claims  upon  contracts  unless  it  has  complied 
with  the  statute  with  respect  to  registration." 

By  putting  emphasis  on  the  words  "in  Pennsyl- 
vania" we  see  that  it  is  not  a  general  principle  of 
law  that  Loveland  has  recorded.  On  turning  to 
the  Pennsylvania  statute  the  paragraph  is  readily 
understood. 

"It  shall  not  be  lawful  for  any  corporation 
to  do  any  business  in  this  commonwealth,  until 
it  shall  have  filed  in  the  office  of  the  Secretary 
of  the  commonwealth  *  *" 

The  same  is  true  of  the  cases  cited  by  counsel 
for  the  Trustee.  Two  of  them  (In  re  Montello 
Brick  Works,  163  Fed.  621  and  Buffalo  Ref.  Mach. 
Co.,  vs.  Penn.  H.  &  P.  Co.,  178  Fed.  696)  depend 
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upon  the  Pennsylvania  statute  above  referred  to  and 
two  are  based  upon  the  Oregon  and  Missouri  Sta- 
tutes which  are,  in  effect,  very  similar. 

Oregon. — "'  *  in  default  thereof  (filing  de- 
claration etc.)  it  (the  non-complying  foreign 
corporation)  shall  not  be  entitled  to  transact 
any  business  within  this  state  or  maintain  any 
suit,  action,  or  proceeding  in  its  courts."  (La 
Moine  L.  &  T.  Co.  vs.  Kesterson,  171  Fed.  980.) 

Missouri. — ^'In  addition  to  which,  (fine  of 
$1000.00)  on  or  after  the  going  into  effect  of 
this  act,  no  foreign  corporation  as  above  de- 
fined, which  shall  fail  to  comply  with  this  act, 
can  maintain  any  suit  or  action,  either  legal 
or  equitable,  in  any  of  the  courts  of  this  state, 
upon  any  demand,  whether  arising  out  of  con- 
tract or  tort;"  (Tri-State  Amusement  Co.  v:^. 
Forest  Park  H.  A.  Co.,  90  S.  W.  1020.) 

This,  we  believe,  disposes  of  appellant's  con- 
tention.    It  would  seem  clear: — 

First. — That  the  failure  of  the  trustee  to  ap- 
peal within  the  time  allowed  by  law  from  the  order 
of  the  District  Court  reversing  the  order  of  the  Ref- 
eree disallowing  the  claim  of  the  appellee  herein,  is 
conclusive  of  this  appeal. 

Second. — That  on  the  merits  the  appellee's 
claim  should  be  allowed,  as,  based  upon  a  contract 
not  with  a  citizen  of  the  District,  it  was  not  void 
but  voidable,  at  most,  and  the  trustee,  from  the 
nature  of  the  contract,  cannot  now  elect  to  avoid 
the  same  because  he  cannot  place  the  parties  in 
statu  quo. 
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For  these  reasons  we  respectfully  urge  this 
honorable  Court  to  affirm  the  order  of  the  District 
Court  affirming  the  order  of  the  Referee  in  Bank- 
ruptcy allowing  appellee's  claim. 

Respectfully  submitted, 

RODEN  &  DAWES, 

Attorneys  for  Appellee. 
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In  the  District  Court  of  the  United  States,  Eastern 
District  of  Washington,  Northern  Division. 

IN  EQUITY^No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 

vs. 

AMEEICAN    FIRE    BRICK    COMPANY     and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Bill  of  Complaint. 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  Di- 
vision of  the  Eastern  District  of  Washington. 
HEATH  UNIT  TILE  COMPANY,  a  corporation 
organized  and  existing  under  by  virtue  of  the  laws 
of  the  State  of  Washington,   having   its   principal 
office  for  the  transaction  of  business  in  the  city  of 


*Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Eecord. 
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Tacoma,  Pierce  County,  Washington,  and  a  citizen 
of  said  State,  brings  this,  its  bill  of  complaint  against 
American  Fire  Brick  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Washington,  having  its  general 
office  and  a  regular  and  established  place  of  business 
in  the  city  of  Spokane,  Spokane  County,  Washing- 
ton, and  a  citizen  of  said  State,  and  against  Richey  & 
G-ilbert  Company,  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Washington,  having  its  principal  office  and  a  reg- 
ular and  established  place  of  business  at  North 
Yakima,  in  the  County  of  Yakima,  in  the  State  of 
Washington,  and  a  citizen  of  said  State,  and  there- 
upon, your  orator  complains  and  says  that: 

1.  This  is  a  suit  brought  under  the  patent  law^s 
of  the  United  States  for  the  infringement  of  a 
United  States  patent,  w^herein  the  jurisdiction  of  the 
Court  depends  upon  the  subject  matter. 

2.  Prior  to  July  7,  1913,  Frederick  Heath  of 
Tacoma,  [2]  Washington,  was  the  original,  first, 
and  sole  inventor  of  certain  new  and  useful  improve- 
ments in  Hollow  Wall  Constructions  which  were  not 
known  or  used  by  others  in  this  country  before  his 
invention  or  discovery  thereof,  and  not  patented  or 
described  in  any  printed  publication  in  this  or  any 
foreign  country  before  his  invention  or  discovery 
thereof,  and  not  patented  in  any  country  foreign  to 
the  United  States  on  an  application  filed  more  than 
twelve  months  prior  to  his  application  for  letters 
patent  of  the  United  States  therefor,  and  not  in 
public  use  or  on  sale  in  this  country  for  more  than 
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two  years  prior  to  such  application,  and  not  patented 
or  caused  to  be  patented  by  him  or  his  legal  repre- 
sentatives or  assigns  in  any  foreign  country  on  an  ap- 
plication filed  prior  to  the  filing  of  his  application 
for  letters  patent  of  the  United  States,  and  which 
had  not  been  abandoned  to  the  public.  On  the  7th 
day  of  July,  1913,  said  Frederick  Heath  duly  filed 
in  the  United  States  Patent  Office  an  application  for 
letters  patent  covering  said  invention  or  discovery, 
whereupon  such  proceedings  were  had  in  accordance 
with  the  provisions  of  the  law;  that  on  the  6th  day  of 
February,  1917,  letters  patent  of  the  United  States, 
No.  1,215,149,  were  duly  issued  on  the  said  applica- 
tion to  said  Frederick  Heath,  which  letters  patent 
with  its  specification  was  recorded  in  books  kept  for 
that  purpose  in  the  United  States  Patent  Office^ 
whereby  said  Frederick  Heath,  his  legal  representa- 
tives and  assigns,  were  granted  the  exclusive  right  to 
make,  use  and  sell  said  invention  or  improvements 
for  a  term  of  17  years  from  the  6th  day  of  February, 
1917,  throughout  the  United  States  and  the  terri- 
tories thereof,  all  as  by  the  original  grant  of  said 
letters  patent  or  a  duly  authenticated  copy  thereof 
here  in  court  produced,  will  more  fully  appear.  A 
copy  of  said  letters  patent  is  hereunto  annexed  and 
marked  Plaintiff's  Exhibit  No.  1." 

3.  Plaintiff  having  derived  title  to  said  letters 
patent  by  an  assignment  in  writing  from  said  Fred- 
erick Heath,  executed  on  [3]  the  10th  day  of  Feb- 
ruary, 1917,  and  thereafter  duly  recorded  in  the 
United  States  Patent  Office,  has  since  that  date  con- 
tinuously remained  and  now  is,  the  sole  and  exclusive 
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owner  of  said  letters  patent  and  all  rights  and  priv- 
ileges thereunder. 

4.  Defendant,  American  Fire  Brick  Company, 
was  formerly  a  licensee  under  said  letters  patent  No. 
1,214,149  by  virtue  of  a  license  agreement  from 
plaintiff,  executed  on  the  24th  day  of  December, 
1917,  and  manufactured  and  sold  for  use  hollow 
building  tile  under  the  authority  of  said  letters  pa- 
tent and  paid  to  plaintiff  royalty  on  the  hollow  build- 
ing tile,  thus  made  and  sold,  all  in  accordance  and 
compliance  with  the  provisions  of  said  license  agree- 
ment dated  December  24,  1917,  until  the  month  of 
July,  1919,  when  said  American  Fire  Brick  Com- 
pany failed  to  make  its  semi-annual  report  of  the 
number  of  tile  made  and  sold,  and  failed  to  make 
payment  to  plaintiff  of  the  royalties  then  due.  The 
attention  of  defendant,  American  Fire  Brick  Com- 
pany, was  called  by  your  orator  to  its  failure  to  make 
its  semi-annual  report  and  royalty  payment  under 
the  terms  of  said  license  agreement,  whereupon  said 
defendant,  American  Fire  Brick  Company,  notified 
your  orator  on  August  18,  1919,  that  it  "refused  to 
proceed  further  under  said  contract."  Your  orator 
thereupon  on  August  28,  1919,  notified  defendant, 
American  Fire  Brick  Company,  that  the  license 
agreement  of  December  24,  1917,  was  forfeited  and 
cancelled  and  warned  said  American  Fire  Brick 
Company  against  further  manufacture  or  sale  of  tile 
in  infringement  of  said  letters  patent  No.  1,215,149. 

5.  Defendant,  American  Fire  Brick  Company 
has,  subsequent  to  its  last  royalty  payment  in  Jan- 
uary, 1919,  under  said  license  agreement  of  December 
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24,  1917,  and  subsequent  to  the  cancellation  of  said 
license  agTeement,  infringed  upon  said  letters  patent 
No.  1,215,149,  by  making  and  selling  within  the  East- 
ern District  of  Washington  and  elsewhere  in  the 
United  States,  hollow  tile  for  wall  construction,  em- 
bodying the  invention  described  and  [4]  claimed 
in  said  letters  patent,  and  by  inducing  others,  includ- 
ing defendant  Richey  &  Gilbert  Company,  to  pur- 
chase said  tile  and  build  hollow  wall  constructions  in 
violation  of  your  orator's  rights  under  said  letters 
patent,  and  by  manufacturing,  advertising,  offering 
for  sale  and  selling  to  defendant  Richey  &  Gilbert 
Company  as  well  as  to  others,  hollow  tile  designed 
and  adapted  only  for  use  in  hollow^  wall  construc- 
tions covered  by  the  aforesaid  letters  patent  and 
with  full  knowledge  and  intent  that  such  tile  were 
to  be  employed  in  hollow  wall  constructions,  covered 
by  said  letters  patent,  all  without  license  or  author- 
ity from  your  orator  and  in  infringement  of  said 
letters  patent,  and  in  derogation  of  your  orator's 
rights  thereunder  and,  despite  notices  from  your 
orator  to  desist,  this  defendant,  American  Fire  Brick 
Company,  continues  and  threatens  to  continue  so  to 
infringe  the  aforesaid  letters  patent,  whereby  said 
defendant  has  profited  and  plaintiff  has  been  dam- 
aged. 

6.  Defendant,  Richey  &  Gilbert  Company  has, 
subsequent  to  the  cancellation  of  said  license  agree- 
ment of  December  24,  1917,  between  plaintiff  and 
said  American  Fire  Brick  Company,  purchased  hol- 
low tile  manufactured  by  said  American  Fire  Brick 
Company  subsequent  to  the  cancellation  of  said  li- 
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cense  agreement  of  December  24,  1917,  and  in  viola- 
tion of  said  letters  patent,  and  has  infringed  said 
letters  patent  No.  1,215,149  by  constructing  and  using 
within  the  Eastern  District  of  Washington  and  else- 
where in  the  United  States,  hollow  wall  constructions 
embodying  the  invention  described  and  claimed  in 
said  letters  patent,  and  continues  so  to  infringe, 
whereby  defendant  Richey  &  Gilbert  Company  has 
profited  and  plaintiff  has  been  damaged. 

7.  Plaintiff  is  informed  and  believes  that  defend- 
ant, Richey  &  Gilbert  Company,  has  on  hand  hollow 
building  tile  which  was  manufactured  by  said  Ameri- 
can Fire  Brick  Company  in  violation  of  said  letters 
patent  subsequent  to  the  cancellation  of  the  afore- 
said [5]  license  agreement,  and  that  said  Richey 
&  Gilbert  Company  threatens  to  employ  such  tile  in 
the  further  construction  of  hollow  wall  constructions 
in  violation  of  your  orator's  rights  under  the  afore- 
said letters  patent,  and  despite  notices  of  your  orator 
to  said  defendant,  Richey  &  Gilbert  Company,  of  its 
infringement  of  said  letters  patent. 

8.  The  unlawful  acts  of  these  defendants,  consist- 
ing in  the  manufacture  and  sale  by  defendant, 
American  Fire  Brick  Company,  to  defendant,  Richey 
&  Gilbert  Company,  of  hollow  building  tile  designed 
and  adapted  for  use  only  in  the  construction  of  hol- 
low wall  structures  covered  by  said  letters  patent 
and  the  purchase  of  such  tile  by  defendant,  Richey 
&  Gilbert  Company,  and  the  employment  thereof  in 
the  construction  and  use  of  hollow  wall  structures 
covered  by  said  letters  patent  constitute  a  joint  in- 
fringement by  said  defendants  of  the  aforesaid  let- 
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ters  patent  No.  1,215,149.  The  infringing  acts  of 
these  defendants  have  both  jointly  and  severally  all 
been  without  license  or  authority  from  your  orator, 
and  despite  notices  of  your  orator's  rights  in  the 
premises.  Great  and  irreparable  damage  has  re- 
sulted to  plaintiff  from  the  infringing  acts  of  these 
defendants  and  each  of  them,  and  great  gains  and 
profits  have  accrued  to  said  defendants  therefrom, 
which  in  equity  belong  to  your  orator  and  should  be 
accounted  for  by  said  defendants  and  paid  over  to 
your  orator. 

9.  The  public  generally  has  acquiesced  in  the  va- 
lidity of  said  letters  patent  No.  1,215,149  and  in  your 
orator's  rights  in  the  premises.  The  invention 
covered  by  said  letters  patent  has  attained  great 
commercial  success  and  prestige  and  has  supplanted 
and  superseded  to  a  large  extent  other  forms  of  wall 
constructions  previously  employed  for  similar  pur- 
poses. A  large  number  of  licenses  have  been  granted 
by  your  orator  under  said  letters  patent,  to  manu- 
facture, use  and  sell  hollow  tile  for  the  construction 
of  hollow  walls  disclosed  in  and  covered  by  said  let- 
ters patent  and  [6]  large  sums  of  money  have 
been  and  are  being  paid  to  your  orator  by  its  li- 
censees under  said  letters  patent  for  the  privilege 
of  manufacturing  tile  to  be  used  in  building  wall 
constructions  covered  by  said  letters  patent. 

10.  Since  the  issuance  of  said  letters  patent, 
your  orator  and  its  licensees  under  said  letters  pat- 
ent have  marked  all  hollow  building  tile  manufac- 
tured under  said  letters  patent  with  the  word 
*' Patented"  together  with  the  date  of  issuance  of 
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said  letters  patent,  as  required  by  the  statute  in 
such  case  made  and  provided.  Your  orator  and  its 
licensees  have  manufactured  and  sold  large  num- 
bers of  building  tile  under  said  letters  patent 
throughout  various  parts  of  the  United  States,  in- 
cluding the  Eastern  District  of  Washington,  and 
have  expended  large  sums  of  money  and  been  to 
great  trouble  and  expense  in  introducing  and  popu- 
larizing the  same  and  the  said  letters  patent  are  of 
great  value  to  your  orator  in  its  business,  and  here- 
after will  be  of  great  and  increasing  value  to  it  in 
case  it  is  protected  in  the  exclusive  enjoyment 
thereof,  as  it  verily  believes  that  in  law  and  equity 
it  is  entitled  to  be. 

11.  Your  orator  has  no  adequate  remedy  save  in 
a  court  of  equity  and  by  the  writ  of  injunction.  To 
the  end,  therefore,  that  said  defendants,  American 
Fire  Brick  Company  and  Richey  &  Gilbert  Com- 
pany, may,  if  they  can,  show  reason  why  your 
orator  should  not  have  relief,  may  it  please  your 
Honor  to  bring  said  defendants  and  each  of  them 
to  this  court  by  process  of  subpoena,  there  to  make 
full,  true,  direct  and  perfect  answer  to  the  several 
matters  and  things  herein  set  forth  and  charged 
(though  not  under  oath,  answer  under  oath  being 
hereby  expressly  waived),  and  that  they  be  decreed 
to  account  for  and  pay  over  to  your  orator  the 
income  and  profits  thus  unlawfully  derived,  or 
which  might  and  otherwise  would  have  accrued  to 
your  orator  but  for  the  unlawful  and  unauthorized 
acts  of  said  defendants  and  each  of  them,  together 
with  such  increase  over  the  actual  damages  suffered 
as  is  warranted  by  law,  and  as  may  seem  just  and 
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proper,  and  that  these  defendants  and  each  [7] 
of  them  be  required  to  produce  their  full  records 
and  accounts  of  all  kinds,  touching  upon  and  con- 
cerning their  unauthorized  and  unlawful  acts,  for 
the  guidance  of  the  Court  in  determining  the 
amount  justly  due  to  your  orator  in  consequence 
thereof,  and  further  that  these  defendants,  and  each 
of  them,  may  be  restrained  from  any  further  viola- 
tion of  your  orator's  rights  in  the  premises,  may  it 
release  your  Honor  to  grant  a  writ  of  injunction 
issuing  from  and  under  the  seal  of  this  Honorable 
Court,  perpetually  enjoining  and  restraining  said 
defendants  and  each  of  them,  their  officers,  em- 
ployees, attorneys,  agents  and  representatives  of 
every  kind  and  grade  from  further  manufacture, 
use  or  sale  in  any  manner,  or  attempts  thereat,  or 
offers,  negotiations  or  encouragement  there-towards, 
in  violation  of  your  orator's  rights  as  aforesaid,  and 
for  the  further  protection  of  its  rights,  your  orator 
prays  that  an  injunction  pendente  lite  be  issued,  re- 
straining said  defendants  and  each  of  them,  their  offi- 
cers, employees,  attorneys  and  agents  from  any  fur- 
ther infringement  of  said  letters  patent,  pending  this 
cause,  and  it  further  prays  for  such  other  and  fur- 
ther relief  as  the  equities  of  the  case  may  require 
and  to  your  Honor  may  seem  meet. 

HEATH  UNIT  TILE  COMPANY. 
By  FREDERICK  HEATH, 

President. 
L.  D.  WESTFALL, 
Solicitor  for  Plaintiff. 
IRA  J.  WILSON, 

Counsel  for  Plaintiff. 
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State  of  Washington, 
County  of  Spokane, — ss. 

Frederick  Heath,  being  duly  sworn,  deposes  and 
says  that  he  is  the  president  of  the  plaintiff.  Heath 
Unit  Tile  Company,  that  he  has  read  the  bill  of 
complaint  and  knows  the  contents  thereof,  [8] 
and  that  the  facts  therein  stated  are  true  except  as 
to  such  facts  stated  upon  information  and  belief, 
and  as  to  these  facts  he  believes  them  to  be  true. 

FREDERICK  HEATH. 

Subscribed  and  sworn  to  before  me,  a  notary  pub- 
lic, this  5th  day  of  April,  1920. 

[Seal]  J.  J.  SCHIFFNER, 

Notary  Public. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington,  April  5,  1920.  W.  H.  Hare, 
Clerk.     By  H.  J.  Dunham,  Deputy.     [9] 


Ija  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 
vs. 

AMERICAN    FIRE    BRICK    COMPANY    and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 
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Answer  of  American  Fire  Brick  Company. 

Comes  now  the  American  Fire  Brick  Company 
and  answering  the  bill  of  complaint,  alleges : 

I. 

That  it  denies  each  and  every  allegation,  matter 
and  thing  contained  in  paragraph  1,  2,  3,  5,  6,  7,  8, 
9,  10  and  11. 

II. 

That  it  admits  paragraph  4. 

III. 

Denies  that  there  is  anything  involved  or  of  any 
sum  or  value  whatsoever  in  this  suit. 

Denies  further  that  there  are  any  valid  patent 
rights  whatsoever  belonging  to  the  plaintiff ;  or  that 
there  are  any  valid  patent  rights  whatsoever  set 
forth  in  the  complaint;  or  that  the  defendant  in- 
fringed upon  any  rights  of  plaintiff  whatsoever;  or 
that  there  is  any  reason  for  enjoining  the  defendant 
from  doing  anything  whatsoever. 

IV. 

Denies  that  Frederick  Heath  was  the  true  or 
original  or  first  inventor  of  any  new  or  useful  im- 
provement in  the  process  of  hollow  wall  construc- 
tion whatsoever  or  in  the  process  of  hollow  wall 
construction  by  means  of  hollow  tiles,  or  of  any  im- 
provement in  hollow  wall  construction  whatsoever, 
of  which  defendant  is  given  any  information  by  the 
bill  of  complaint,  or  by  the  alleged  letters  [10] 
patent  referred  to  therein,  or  of  which  defendant 
has  any  knowledge,  which  was  not  known  to,  or  used 
by,  others,  or  which  did  not  appear  in  a  printed 
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publication  in  this  country  prior  to  the  alleged  dis- 
covery or  invention  thereof  by  said  Frederick 
Heath. 

V. 

Denies  that  said  Frederick  Heath  at  any  time 
made  an  application  for  letters  patent  of  the  United 
States  for  an  improvement  in  process  of  hollow  wall 
construction. 

Admits  that  said  Frederick  Heath  on  July  7th, 
1913,  made  application  for  letters  patent  of  the 
United  States  for  an  alleged  improvement  in  hollow 
wall  construction;  but  in  regard  thereto  defendant 
denies  any  knowledge  as  to  whether  said  Heath 
duly  or  at  all  complied  with  the  conditions  or  the 
requirements  of  the  law   governing  the  premises. 

Admits  that  on  said  application  for  patent  letters 
patent  of  the  United  States  were  granted  February 
6th,  1917,  No.  1,215,149,  in  pursuance  with  the  or- 
der and  decree  of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia,  but  with  regard  thereto  defend- 
ant alleges  that  the  alleged  letters  patent  at  the 
time  they  were  issued  were  and  ever  since  have 
been,  and  now  are  invalid  and  null  and  void  for 
said  decree  of  the  Court  of  Appeals  was  based  on 
a  mistake  in  the  facts  as  to  the  prior  state  of  the 
art  with  reference  to  said  alleged  invention  of  said 
Frederick  Heath,  and  hereinafter  set  forth,  and  in 
proceeding  substantially  ex  parte,  that  the  Patent 
Office  had  previously  rejected  said  application  for 
patent  on  prior  letters  patent  of  the  United  States, 
and  there  was  no  evidence  introduced  in  the  Patent 
Office,  or  presented  to  said  Court  of  Appeals,  as  to 
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the  prior  art  concerning  said  alleged  invention  out- 
side of  the  letters  patent  cited  by  the  Patent  Office, 
nor  as  to  the  manner  in  which  the  invention  set 
forth  in  such  references  cited  by  the  Patent  Office 
were  in  practice  used  by  the  public  in  general,  and 
particularly  those  interested  in  said  art;  all  of 
which  facts  defendant  is  [11]  prepared  to  prove 
as  hereinafter  set  forth,  and  which  facts,  when 
proved  before  this  court,  will  render  the  said  deci- 
sion and  decree  of  said  Court  of  Appeals  no  longer 
applicable  to  the  premises,  but  to  the  contrary  will 
show  the  reversal  of  the  Patent  Office  to  be  an  er- 
ror upon  all  the  facts  relating  to  the  premises,  and 
will  establish  that  the  Patent  Office,  in  rejecting 
said  application  for  patent  was  correct  and  acted 
according  to  law. 

Defendant  further  denies  that  any  valid  letters 
patent  were  issued  or  delivered  to  the  said  Freder- 
ick Heath  at  any  time,  or  that  there  was  by  virtue 
thereof  any  right  w^hatsoever  vested  in  said  Freder- 
ick  Heath. 

VI. 

Defendant  denies  any  knowledge  as  to  whether 
said  Frederick  Heath  at  any  time  assigned  or  trans- 
ferred or  set  over  unto  plaintiff  all  or  any  of  his 
the  said  Heath's  alleged  right  or  title  or  interest  in 
or  to  the  invention  pretended  to  be  thereby  secured, 
or  of  any  rights  or  interest  or  claims  arising  there- 
under, and  further  denies  that  the  plaintiff  became 
or  now  is  the  owner  of  any  interest  in  any  valid  let- 
ters  patent   whatsoever. 
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VII. 

Denies  that  the  defendant  has  been  or  now  is  in 
any  manner  infringing  on  said  alleged  letters  pat- 
ent or  the  pretended  rights  of  plaintiff  thereunder 
in  the  District  of  Washington,  or  any  other  place. 

Denies  that  since  the  date  of  said  alleged  letters 
patent  plaintiff  has  engaged  in  the  business  of  man- 
ufacturing or  advertising  or  of  selling  hollow  tile^ 
but  alleges  that  it  was  engaged  in  such  business  long 
prior  to  the  issue  of  said  alleged  letters  patent. 

Defendant  further  denies  that  it  now  is  or  at  any 
time  was  manufacturing  or  selling  hollow  tile 
adapted  to  be  used,  or  intended  to  be  used,  only  in 
hollow  wall  construction  purported  to  [12]  be 
covered  by  said  alleged  letters  patent. 

Defendant  further  denies  that  it  has  at  any  time 
advertised  hollow  tile  adapted  to  be  used  only,  or  in- 
tended to  be  used  only,  for  hollow  wall  construction 
purported  to  be  covered  by  said  alleged  letters  pat- 
ent; or  that  it  induced  any  person  to  purchase  any 
time  from  it  by  instructing  such  person  how  to  con- 
struct walls  with  said  tile,  in  any  manner  infring- 
ing upon  the  alleged  letters  patent  whatsoever. 

Defendant  further  denies  that  within  the  district 
of  Washington,  or  elsewhere,  at  any  time  it  has 
constructed  or  has  caused  to  be  constructed,  or  been 
interested  in,  or  party  to  any  hollow  wall  construc- 
tion, which  contained  or  embodied  said  alleged  inven- 
tion or  alleged  improvement  described  in  said  alleged 
letters  patent,  or  has  in  any  wise  infringed  upon  the 
latter,  or  in  any  wise  contributed  to  any  infringe- 
ment upon  said  alleged  letters  patent,  or  that  plain- 
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tiff  has  sustained  any  damage,  or  will  sustain  any 
damage,  by  reason  of  anything  done  by  defendant, 
of  which  defendant  intends  to  do  whatsoever. 

And  defendant  further  answering,  for  its  first 
affirmative  defense,  alleges: 

That  defendant  is  a  manufacturer  of  hollow 
brick  and  hollow  tile  designed  and  intended  for  gen- 
eral structural  purposes  as  may  be  suited  to  the  con- 
venience of  the  purchaser,  and  defendant  has  no 
<?ontrol  whatsoever  as  to  the  use  of  such  hollow  tile 
or  building  blocks  by  its  purchasers;  that  it  never 
engaged  at  any  time  in  the  construction  or  buildings 
of  hollow  walls,  and  has  no  knowledge  whatsoever 
of  any  building  being  erected  in  the  district  of 
Washington,  or  even  elsewhere,  using  hollow  tile  or 
building  blocks  purchases  from  defendant  in  the 
construction  of  walls,  infringing  the  alleged  inven- 
tion claimed  by  plaintiff  to  be  protected  by  said  let- 
ters patent. 

And  defendant  further  answering,  for  its  second 
affirmative  defense,  alleges:     [13] 

That  said  alleged  improvement  of  said  Frederick 
Heath  concerns  an  art  and  subject  matter  which 
were  highly  developed  before  said  Heath  entered 
the  field  thereof  with  his  alleged  improvement,  as 
shown  by  the  following  letters  patent  of  the  United 
States  duly  published,  to  wit: 

Denison  942,621  Dec.     7,  1909. 

Byhum  744,480  Nov.  17,  1903. 

Thompson  222,211  Dec.     2,  1879. 

Lovett  814,973  Mar.  13,  1906. 
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Fisher 

781,413 

Jan. 

31, 

1905. 

Yarnall 

695,594 

Mar. 

18, 

1902. 

Johnson 

837,572 

Dec. 

4, 

1906. 

Fisher 

817,471 

Apr. 

10, 

1906. 

And  also  by  the  publication  appearing  in  the 
Engineering  News,  Vol.  LXVII,  No.  6,  issued 
February  8th,  1912,  in  the  article  entitled  ''Pro- 
posed specification  for  hollow  clay  tile  building 
blocks." 

Therefore,  if  the  alleged  improvement  of  said 
Heath  did  constitute  an  invention  it  was  of  very 
narrow,  specific  and  limited  character,  and  must  be 
construed  accordingly  in  order  not  to  encroach  upon 
the  lights  which  were  vested  in  the  general  public 
prior  to  and  at  the  time  the  said  Heath  entered  said 
field. 

That  when  said  application  for  letters  patent  re- 
ferred to  in  the  bill  of  complaint  herein  came  up  for 
examination  before  the  Commissioner  of  Patents 
of  the  United  States,  the  latter  rejected  said  appli- 
cation because  the  alleged  invention  therein  de- 
scribed and  claimed  lacked  patentable  novelty,  and 
cited  against  the  same  the  above  specified  letters 
patent,  and  that  thereupon  the  said  Heath  amended 
his  application  so  as  to  distinguish  his  alleged  in- 
vention if  possible  from  the  prior  state  of  art  as 
described  by  said  prior  letters  patent,  and  he  did  then 
disclaim  and  waive,  abandon  and  cancel  any  broader 
claim  of  invention  tha^  in  the  claim  of  his  said  al- 
leged letters  patent  specifically  set  forth. 

And  defendant  further  answering,  for  its  third 
affirmative  defense  alleges: 
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That  in  fact  the  alleged  letters  patent,  in  the  bill 
of  [14]  complaint  referred  to,  are  invalid,  and 
null  and  void,  for  the  reason  that  the  alleged  im- 
provement therein  described  was  devoid  of  patent- 
able novelty  as  apparent  from  the  prior  art  dis- 
closed in  the  references  set  forth  in  defendant's 
preceding  second  affirmative  defense.  And  for  the 
further  reason  that  said  alleged  improvement  was 
also  known  and  in  public  use  in  the  United  States 
before  the  alleged  invention  thereof  by  said  Freder- 
ick Heath;  all  of  the  features  of  said  alleged  im- 
provement being  known  to  and  used  by  the  building 
department  of  Cleveland,  Ohio,  and  by  divers  other 
persons  in  said  city  and  in  other  places,  as  defend- 
ant is  informed,  and  with  regard  to  the  particulars  of 
which  defendant  is  now  making  due  search,  and  will 
disclose  the  same  by  amendment  to  this  answer,  or 
otherwise,  as  the  Court  may  determine  upon  having 
ascertained  the  same. 

WHEREFORE,  The  defendant  prays  that  the 
bill  of  complaint  herein  be  dismissed,  and  that  it 
recover  its  costs  and  disbursements  herein. 

AMERICAN  FIRE  BRICK  COMPANY. 
By  CHARLES  P.  OUDIN, 

President. 
M.  E.  MACK, 

Solicitor  and  of  Counsel  for  Defendant. 

State  of  Washington, 
County  of   Spokane, — ss. 

I,  Charles  P.  Oudin,  being  first  duly  sworn,  de- 
pose and  say  that  I  am  the  president  of  the  Amer- 
ican Fire  Brick  Company,  the  above-named  defend- 
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ant,  and  that  the  facts  contained  in  the  foregoing 
answer  are  true  as  I  verily  believe. 

CHARLES  P.  OUDIN. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  October,  1920. 

[Seal]  M.  E.  MACK. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.  Oct.  17,  1920.  Wm.  H.  Hare, 
Clerk.     By  Eva  M.  Hardin,  Deputy.     [15] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Divi- 
sion. 

IN  EQUITY— No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 
vs. 

AMERICAN    FIRE    BRICK    COMPANY,    and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Answer  of  Richey  &  Gilbert  Company. 
To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States  in  and  for  the  Northern  Di- 
vision of  the  Eastern  District  of  Washington. 
RICHEY  AND  GILBERT  COMPANY,  a  cor- 
poration organized  and  existing  under  and  bj^  vir- 
tue of  the  laws  of  the  State  of  Washington,  having 
its  principal  place  of  business  in  the  city  of  Yak- 
ima,  Washington,  for  answer  to  the  bill  of  com- 
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plaint  of  the  Heath  Unit    Title    Company    in  the 
above-entitled  case,  says: 

That  it  denies  each  and  every  allegation  contained 
in  the  complaint  of  the  plaintiff  herein,  and  having 
fully  answered,  prays  that  it  may  go  hence  \\'ithout 
day  and  recover  its  costs  herein  expended. 

RICHEY  &  GILBERT  COMPANY. 
By  H.  M.   GILBERT, 

President. 
J.  H.  IMMEL, 
Solicitor  for  Defendant. 

Filed  in  the  XJ.  S.  District  Court,  Eastern  Dis- 
trict of  Washington,  Apr.  26,  1920.  Wm.  H.  Hare, 
Clerk.     By  Eva  M.  Hardin,  Deputy.     [16] 


In  the  District  Court  of  the  United  States,  Eastern 
District  of  Washington,  Northern  Division. 

IN  EQUITY— No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 
vs. 

AMERICAN     FIRE    BRICK    COMPANY     and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Stipulation  Re  Malting  Up  of  Record. 

In  the  matter  of  the  above-entitled  case,  by  and 
with  the  consent  of  the  Honorable  Judges  of  the 
District  Court  of  the  United  States,  in  and  for  the 
Northern  Division  of  the  Eastern  District  of  Wash- 
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ington,  it  is  hereby  stipulated  by  and  between  coun- 
sel   as    follows : 

First,  that  the  defendant,  the  American  Fire 
Brick  Company,  will  file  its  answer  on  the  same  day 
with  the  filing  of  this  stipulation  and  that  the  ob- 
jection shall  not  be  made  to  the  filing  of  the  answer 
subsequent  to  the  expiration  of  the  time  last  pro- 
vided by  previous  stipulation. 

Second,  that  the  plaintiff  may  proceed  at  once  to 
take  depositions  under  Eule  47  of  the  various  wit- 
nesses in  San  Francisco,  Los  Angeles  and  elsew^here, 
and  of  certain  witnesses  in  Tacoma  and  Seattle  who 
may  be  unable  to  attend  the  trial  without  notice 
other  than  that  of  this  stipulation.  Due  notice  will 
be  given  to  the  clerk  of  the  court  and  to  counsel  of 
defendants  herein  of  the  various  witnesses  exam- 
ined hu  defendant  shall  not  urge  their  right  under 
the  rules  to  attend  and  cross-examine,  nor  will  they 
object  to  the  admission  of  the  testimony  on  such 
grounds;  it  is  further  stipulated,  however,  that  the 
defendant,  the  American  Fire  Brick  Company,  shall 
be  furnished  a  copy  of  the  interrogatories  and  an- 
swers, sent  [17]  by  mail  wdthin  three  days  after 
the  closing  of  the  direct  examinations,  and  shall 
have  opportunity  to  mail  written  cross-interroga- 
tories to  each  witness,  to  be  answered,  acknowledged 
before  a  notary  public,  and  filed,  and  considered  as 
a  part  of  the  deposition  with  the  same  eifect  as 
though  defendant's  counsel  had  attended  and  cross- 
examined  by  oral  interrogatories  and  answers;  and 
it  is  stipulated  that  certain  of  the  witnesses  for 
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either  party  may  testify  in  open  court  at  the  trial 
in  due  form. 

Third,  it  is  stipulated  that  the  complete  record 
of  the  case  of  the  Heath  Unit  Tile  Company  versus 
the  Columbia  Brick  Works  shall  be  furnished  to 
the  Court  and  counsel  and  this  record  shall  be  con- 
sidered by  the  counsel  for  the  respective  parties,  as 
a  part  of  the  record  and  evidenced  in  this  present 
above-entitled  case.  The  copy  for  the  Court  shall 
be  certified  by  the  stenographer  making  copies  from 
the  records  in  possession  of  the  clerk  of  the  United 
States  District  Court  at  Portland,  Oregon,  and  that 
certificate  of  the  clerk  of  the  court  shall  not  be  re- 
quired. 

L.   L.    WESTFALL, 

Solicitor  for  Plaintiff. 

M.  E.  MACK, 

Counsel  for  Defendants. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington,  October  27,  1920.  Wm.  H. 
Hare,  Clerk.     By  Eva  M.  Hardin,  Deputy.     [18] 
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In  the  District  Court  of  the  United  States,  Eastern 
District  of  Washington,  Northern  Division. 

IN  EQUITY— No.  3390. 

Patent  Number  1,215,149. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 
vs. 

AMERICAN    FIRE    BRICK     COMPANY     and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Proceedings  Had  in  Open  Court. 
By  Mr.  MACKLIN.— The  plaintiff  wiU  say   at 
this  time  that  between  the  time  of  the  cancellation  of 
the  defendants'  license  contract  and  up  to  the  pres- 
ent time  all  damages  are  waived. 
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Mr.  MACK. — All  damages  are  waived? 

Mr.  MACKLIN. — The  question  of  damages  will 
take  some  considerable  time.  The  question  of  in- 
fringement, I  think,  will  be  admitted  in  a  few 
minutes. 

The  Richey  Gilbert  Company  as  a  defendant  is 
here  only  to  fill  out  and  complete  the  infringement, 
under  the  doctrine  of  contributory  infringement  and 
it  is  necessary  to  show  that  the  American  Fire  Brick 
Company  makes  these  tile  for  the  purpose  of  build- 
ing them  into  a  wall,  and  to  complete  the  infringe- 
ment of  the  patent  claims,  which  call  for  a  wall  con- 
struction having  these  characteristics,  it  is  necessary 
to  show  them  built  into  a  wall. 

I  believe  that  you  represent,  do  you  not,  Mr. 
Mack,  the  Richey  Gilbert  Company? 

Mr.  MACK. — Yes,  I  would  like  to  have  my  ap- 
pearance entered  for  them.     [21 — 1] 

Mr.  MACKLIN. — I  would  like  to  submit  the  cer- 
tified copy  of  the  patent  in  suit  and  a  copy  of  the 
articles  of  incorporation  of  the  plaintiff  company, 
and  a  certified  copy  of  the  assignment  from  the 
patentee  to  the  plaintiff  company,  which  is  a  mere 
matter  of  form. 

The  COURT.— They  will  be  admitted. 

The  documents  admitted  in  evidence  and  marked 
Plaintiff's  Exhibits  1,  2  and  3. 

Mr.  MACKLIN.— I  also  have  for  the  information 
of  your  Honor  a  certified  copy  of  the  decision  of  the 
Court  of  Appeals  of  the  District  of  Columbia,  hold- 
ing that  the  invention  by  Mr.  Heath  is  patentable 
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and  directing  the  Commissioner  of  Patents  to  issue 
the  patent  to  him. 

Mr.  MACK. — I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  the  same  would  be 
true  of  the  decisions  of  the  Commissioner  of  Patents. 

The  COURT.— The  Court  is  bound  to  take  judi- 
cial knowledge  of  the  decision  in  any  event  and  it 
will  be  considered  for  what  it  is  worth,  like  any 
other  decision. 

The  decision  of  the  Court  of  Appeals  admitted  in 
evidence  and  marked  Plaintiff's  Exhibit  No.  4. 
[22—2] 

In  the  District  Court  of  the  United  States,  Eastern 
District  of  Washington,  Northern  Division. 

IN  EQUITY— No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintife, 
vs. 

AMERICAN     FIRE     BRICK     COMPANY     and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Stipulation. 

In  the  matter  of  the  above-entitled  case,  by  and 
with  the  consent  of  the  Honorable  Judges  of  the 
District  Court  of  the  United  States,  in  and  for  the 
Northern  Division  of  the  Eastern  District  of  Wash- 
ington, it  is  hereby  stipulated  by  and  between 
counsel  as  follows: 

First,    that    the    defendant,    the    American    Fire 
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Brick  Company,  will  file  its  answer  on  the  same  day 
with  the  filing  of  this  stipulation  and  that  the  ob- 
jection shall  not  be  made  to  the  filing  of  the  answer 
subsequent  to  the  expiration  of  the  time  last  pro- 
vided by  previous  stipulation. 

Second,  that  the  plaintiff  may  proceed  at  once 
to  take  depositions  under  Rule  47  of  the  various 
witnesses  in  San  Francisco,  Los  Angeles  and  else- 
where, and  of  certain  witnesses  in  Tacoma  and 
Seattle  who  may  be  unable  to  attend  the  trial  with- 
out notice  other  than  that  of  this  stipulation.  Due 
notice  will  be  given  to  the  clerk  of  the  Court  and  to 
counsel  of  defendants  [23 — 3]  herein  of  the  va- 
rious witnesses  examined  but  defendant  shall  not 
urge  their  right  under  the  rules  to  attend  and  cross- 
examine,  nor  will  they  object  to  the  admission  of 
the  testimony  on  such  grounds;  it  is  further  stipu- 
lated, however,  that  the  defendant,  the  American 
Fire  Brick  Company,  shall  be  furnished  a  copy  of 
the  interrogatories  and  answers,  sent  by  mail  within 
three  days  after  the  closing  of  the  direct  examina- 
tions, and  shall  have  opportunit}^  to  mail  wiitten 
cross-interrogatories  to  each  witness,  to  be  answ^ered, 
acknowledged  before  a  notary  public,  and  filed,  and 
considered  as  a  part  of  the  deposition  with  the  same 
effect  as  though  defendant's  counsel  had  attended 
and  cross-examined  by  oral  interrogatories  and 
answers;  and  it  is  stipulated  that  certain  of  the  wit- 
nesses for  either  party  may  testify  in  open  court 
at  the  trial  in  due  form. 

Third,  it  is  stipulated  that  the  complete  record  of 
the  case  of  the  Heath  Unit  Tile  Company  versus 
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the  Columbia  Brick  Works  shall  be  furnished  to  the 
Court  and  counsel  and  this  record  shall  be  consid- 
ered by  the  counsel  for  the  respective  parties,  as  a 
part  of  the  record  and  evidence  in  this  present 
above-entitled  case.  The  copy  for  the  Court  shall 
be  certified  by  the  stenographer  making  copies  from 
the  records  in  possession  of  the  Clerk  of  the  United 
States  District  Court  at  Portland,  Oregon,  and  that 
<!ertification  of  the  clerk  of  the  court  shall  not  be 
required. 

L.   L.    WESTFALL, 

Solicitor  for  Plaintiff. 

W.  E.  MACK, 
Counsel  for  Defendants.     [24 — 4] 

Statement  of  Testimony  in  Narrative  Form  as  Pre- 
pared by  Counsel  for  Appellant  and  Appellee. 

Testimony  of  Charles  P.  Oudin,  for  Plaintiff. 

CHARLES  P.  OUDIN,  called  as  a  witness  in  be- 
half of  the  plaintiff,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  residence  is  2327  West  Pacific  Avenue;  my 
age,  sixty-four  and  my  occupation  is  clay  manufac- 
turer. I  have  manufactured  Heath  hollow  tile  and 
other  forms,  namely,  the  Dennison  tile.  Pre- 
viously, I  was  operating  under  a  license  from  the 
Dennison  Company  and  changed  to  manufacturing 
the  Heath  tile.  The  circumstances  were — (Objec- 
tion). The  Dennison  Tile  Manufacturing  Company 
of  Cleveland,  Ohio,  changed  their  ownership,  and 
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(Testimony  of  Charles  P.  Oudin.) 
the  new  owners  of  the  patent  had  a  new  method  of 
marketing  their  tile  which  was  entirely  obnoxious 
to  us.     Regarding  considering  the  tile  superior  and 
becoming  a  licensee  of  the  Heath  tile — (Objection). 

The  COURT. — He  may  answer.  It  calls  for  his 
opinion  as  an  expert. 

The  WITNESS.— We  investigated  the  Heath  tile 
and  found  it  far  superior  to  the  Dennison  tile,  for 
the  reason  that  the  Dennison  tile  required  for  a 
twelve  inch  wall  seven  distinct  pieces  of  tile, 
whereas  the  Heath  tile  only  required  three  distinct 
pieces.  Other  advantages  were  the  rapidity  of  put- 
ting it  into  a  wall  on  account  of  its  being  square  and 
not  of  odd  shapes,  the  way  the  Dennison  tile  was. 
I  have  built  these  tile  (indicating  Heath  tile)  since 
the  cancellation  of  the  contract,  intending  that  they 
should  be  used  in  wall  construction,  covered  by  the 
patent  in  suit. 

Cross-examination. 
(By  Mr.  MACK.) 

We  could  have  continued  using  Dennison  tile,  but 
did  not  like  the  way  they  were  doing.     [25 — 5] 

Testimony  of  Frederick  Heath,  for  Plaintiff. 

FREDERICK  HEATH,  called  as  a  witness  in  be- 
half of  the  plaintiff,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  age  is  fifty-nine ;  I  live  at  Tacoma,  Washing- 
ton;  my   business   is   architect.     I   have   practiced 
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(Testimony  of  Frederick  Heath.) 
general  architecture  for  nearly  forty  years.  My 
practice  has  been  a  general  practice,  building  all 
kinds  of  buildings  of  a  larger  class  than  usual,  such 
as  warehouses,  large  churches,  business  buildings  of 
various  kinds,  colleges,  school  buildings.  In  the 
course  of  my  work  I  frequently  make  a  study  of 
and  specify  the  character  of  building  material  to 
be  used  in  such  structures.  I  am  the  Frederick 
Heath  who  appears  as  patentee  of  the  patent  in 
suit. 

Q.  Will  you  please  state  briefly  the  circumstances 
which  led  up  to  your  making  this  invention  ? 

Mr.  MACK. — We  object  to  this  for  the  reason 
that  that  has  all  been  gone  over  in  the  other  case. 
I  do  not  object  to  anything  new,  but  I  do  not  see  the 
necessity  for  repetition.  Mr.  Heath  testified  in  the 
other  case  and  I  think  the  Court  understands  that 
that  testimony  is  competent  as  testimony  in  this 
case. 

Mr.  MACKLIN. — This  is  an  entirely  new  suit 
between  different  parties,  that  is,  different  defend- 
ants. The  circumstances  of  Mr.  Heath's  testimony 
in  the  former  suit  were  these:  Three  years  ago,  in 
the  period  of  the  war,  and  an  entirely  different  set 
of  surrounding  conditions,  and  it  is  submitted  that 
after  the  first  preliminary  statement  by  Mr.  Heath 
his  testimony  will  be  very  directly  to  the  point  and 
for  the  pui-pose  of  establishing  to  the  Court  what 
is  before  him. 

The  COURT.— Proceed  then  but  make  it  supple- 
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(Testimony  of  Frederick  Heath.) 

mental  to  the  other  testimony  as  far  as  possible. 

[26^6] 

The  WITNESS.— It  is  directed  to  the  use  of 
hollow  tile  in  buildings.  I  have  had  occasion  to 
use  various  kinds  of  hollow  tile  and  in  their  use  I 
have  discovered  some  of  their  advantages  and  some 
of  their  disadvantages;  and  that  use  of  the  various 
kinds  of  tile  is  what  led  to  the  designing  of  this 
present  form.  The  Dennison  tile  I  have  used,  a 
large  number  of  them,  and  I  discovered  in  them  cer- 
tain defects  that  caused  a  weak  wall  and  expensive 
work  in  laying  and  also  in  vertically  positioned  tile 
I  discovered  certain  defects  that  led  to  the  design- 
ing and  working  out  and  producing  of  this  present 
form.  I  occupied,  I  guess,  a  portion  of  my  time 
for  nearly  two  years  in  working  that  problem  out. 
That  resolved  itself  into  the  wall  we  have  here  as 
an  exhibit  in  which  a  tile  is  used  having  two  voids 
with  two  center  webs  and  a  single  tile,  the  single 
tile  being  of  a  common  dimension  with  the  large  tile 
so  that  when  they  are  laid  in  an  interlocking  bond 
there  is  an  alinement  of  the  bearing  webs,  one  over 
the  other.  The  particular  advantage  of  a  type  of 
this  kind  is  that  it  gives  a  level  bed  for  spreading 
on  the  mortar  so  that  it  is  easy  for  the  mason  to 
level  up  his  work.  With  the  Dennison  tile  you  have 
in  an  eight  inch  wall  three  different  beds,  and  where 
buttresses  and  pilasters  enter  into  that  it  makes  a 
continual  stepping  down  so  that  it  is  puzzling  to 
the  mason,  loses  time,  and  it  increases  the  cost  of  the 
work.     At  the  same  time,  in  making  these  different 
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offsets,  he  sometimes  breaks  the  tile  and  breaks  the 
continuity  of  the  bond  and  also  the  alinement  of 
webs,  one  over  the  other.     In  the  use  of  the  tile 
that  I  have  designed,  that  is  entirely  obviated  and 
these   beds   are   carried   throughout   the   wall   per- 
fectly level;  and  with  the  use  of  the  smaller  tile, 
which  is  based  upon  a  four  inch  thickness,  it  is  pos- 
sible to  meet  every  condition  of  wall  thickness  upon 
gradations  of  four  inches  w^ithout  the  cutting  of  the 
tile.     That  is  not  possible  in  any  other  form  of  tile 
construction.     The   proportioning   of  the   different 
sizes  of  tile  as  I  have  shown  in  my  patent  represents 
a  great  deal  of  time  and  study  to  make  the  thickness 
of  the  webs,  the  height     [27 — 7]     and  everything 
conform  to  the  present  established  customs  and  uses 
in  brick  work.     When  a  mason  takes  this  tile  and 
lays  it  in  a  wall  he  is  using  the  same  method  in  every 
respect  that  he  has  learned  in  his  trade  of  laying 
brick  work.     (Indicating  to  the  Court.)     The  ad- 
vantages of  this  that  are  quite  marked  are  that  this 
alinement   of  webs,   one  over  the   other,   is   almost 
automatic — it  is  practically  automatic,  and  as  the 
mason  lays  up  the  wall,  this  block  on  one  side  and 
this  on  the  other,  it  must  always  come  that  way. 
If  I  may  illustrate  that,  you  can  see  that  by  moving 
a  tile  back  and  making  the  bond  in  such  a  manner 
(indicating)  this  relation  to  these  webs  has  not  been 
affected;  this  can  be  moved  along  in  any  direction 
and  you  will  always  have  perfect  alinement.     The 
alinement  of  the  web  remains  perfectly  constant  all 
the  time  as  these  distances  between  the  two  tiles  are 
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gauged  by  the  fingers  in  the  same  way  a  mason 

spaces    common    brick.     In    vertical    construction 

(standing  tile  on  end)  that  is  almost  impossible  to 

accomplish. 

Mr.  MACKLIN.— If  your  Honor  pleases,  I  have 
here  copies  of  patent  which  are  the  same  as  those 
urged  in  the  Portland  suit.  Mr.  Mack  is  resting  on 
this  set  of  patents  to  anticipate  the  structure  here. 
I  would  like  Mr.  Heath  to  briefly  explain  each  of 
these  to  the  Court  and  if  Mr.  Mack  will  permit,  I 
will  present  a  stipulation  that  the  copies  of  the  pat- 
ent to  be  used  with  full  force  and  effect  as  though 
they  were  certified. 

Mr.  MACK. — No  objection  except  to  the  explain- 
ing of  the  patent,  which  I  think  was  done  before. 

Mr.  MACKLIN. — These  are  the  same  patents 
that  were  before  the  Patent  Office  officials. 

The  COURT.— How  many  are  there? 

Mr.  MACKLIN.— Seven  or  eight,  but  the  defense 
in  the  former  case,  and  here,  relies  principally  on 
the  three  patents,  the  Dennison,  Johnson  and 
Lovett. 

The  COURT.— Are  these  the  ones  referred  to  by 
Judge  Bean?     [28—8] 

Mr.  MACKLIN.— Yes,  sir. 

The  WITNESS.— The  patent  I  have  in  my  hand 
was  issued  to  Johnson,  No.  837572,  and  shows  the 
construction  of  the  Johnson  block.  The  patent  says 
that  this  method  of  vertical  construction  can  be  ap- 
plied to  walls.  Now,  that  is  illustrated  by  taking 
this  tile  and  setting  it  on  end,  so  that  the  outer  shell 
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at  that  point  and  the  outer  shell  at  this  point  come 
over  the  outer  shells  and  webs  of  the  tile  below. 
That  is  practically  what  is  called  the  vertical  con- 
struction of  the  Johnson  patent,  as  controlled  by  the 
National  Fire  Brick  Company  of  New  York.  What 
takes  place  here  in  this  is  that  in  laying  this  in  a 
w^all  the  tile  has  no  alinement  like  that  (indicating) 
crossways.  These  (cross-webs)  through  here  (in- 
dicating) are  all  out  of  alinement,  and  the  only 
bearing  is  upon  these  two  lines  here.  That  is  more 
often  the  case  in  building  a  wall  than  the  other  way. 
We  have  photographs  and  drawings  here  showing 
that.  Now,  in  this  case  they  only  have  a  contact 
of  mortar  that  can  be  placed  upon  this  narrow  sur- 
face, and  the  tile  wall  can  carry  only  the  strength 
that  is  received  from  this  contact  of  mortar  be- 
tween the  edges  so  that  it  is  not  used  for  heavy  wall 
construction,  never  been  accepted  as  heavy  wall  con- 
struction by  any  building  ordinance.  The  fact  is, 
in  order  to  carry  that  out  and  make  it  adaptable 
for  house  construction,  they  have  another  patent  in 
which  they  lay  a  piece  of  wire  along  on  top  of  that, 
and  then  put  mortar  on  so  as  to  hold  the  mortar, 
and  as  that  has  been  drafted,  it  amounts  to  the  ex- 
pense of  putting  the  wire  mesh  in.  As  to  the  com- 
parative strength  of  my  wall  with  brick — the  actual 
tests  that  we  have  had,  taking  the  average  of  fifteen 
different  tests  from  five  or  six  different  factories, 
show  that  the  tile  will  carry  the  same  load  as  a  solid 
brick  wall.  Now,  that  is  on  account  of  the  brick 
wall  being  made  up  of  two  materials,  the  one  is 
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hard  burned  clay  and  the  other  is  mortar.  The 
mortar  is  only  one-half  as  strong  [29 — 9]  as  the 
brick  is  so  that  it  doesn't  make  any  difference  how 
strong  the  brick  might  be,  the  first  failure  of  a 
brick  wall  is  in  the  crushing  and  movement  of  the 
mortar.  Now,  that  is  one  of  the  things  I  used  in 
figuring  out  this  tile,  to  develop  all  mortar  bed  that 
is  used  in  brick  work  and  masonry  of  all  kinds,  and 
then  the  voids  are  cut  out  of  the  solids  and  these 
are  in  the  form  of  blocks  and  have  an  equal 
strength  of  the  mortar.  Now,  that  in  the  actual 
tests  has  proved  out  to  be  that  way.  These  tests 
were  made  by  the  Bureau  of  Standards  of  Wash- 
ington and  by  men  at  many  universities  and  testing 
laboratories,  so  that  that  wall  construction  is  ac- 
cepted by  building  ordinances  for  carrying  the  same 
loads  and  under  the  same  conditions  as  a  solid  brick 
wall;  and  it  is  the  only  tile  that  is  on  the  market 
that  has  that  privilege.  Another  thing,  it  conforms 
to  the  requirements  of  the  underwriters  and  to  all 
of  the  established  methods  of  building  construction. 
The  Dennison  Patent,  No.  942,641,  of  which  I 
have  a  copy,  is  this  form  of  "T"  shaped.  It  has 
this  feature  of  alinement  of  webs  and  practically 
the  same  number  of  webs  as  I  have  in  mine.  The 
thickness  of  the  webs  and  the  over-all  measurements 
are  practically  the  same.  But  the  disadvantage  of 
it  is  that  it  must  be  bedded  upon  two  surfaces  at  a 
time.  To  illustrate  that,  take  this  Dennison  tile. 
Mortar  must  be  placed  upon  this  surface  and  upon 
that  surface  and  then  the  tile  put  down  in  place  and 
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then  it  is  struck  with  the  trowel  and  brought  to  a 
bearing.  In  doing  that,  many  times  the  mason  does 
not  put  enough  mortar  along  here  and  at  these  dif- 
ferent (indicating)  surfaces  to  get  a  smooth  bear- 
ing up  and  down  in  these  webs.  Now,  I  have  had  a 
personal  experience  with  that  in  building,  and  tak- 
ing do\^^i  walls  that  were  constructed  in  my  own 
buildings,  to  see  what  the  result  was.  I  found  that 
the  mortar  under  these  different  surfaces  did  not 
carry  through  and  for  that  reason  it  does  not  make 
as  strong  a  wall  as  where  you  can  bed  the  mortar 
upon  a  level  surface  and  bring  the  block  to  bearing 
under  exactly  the  same  conditions  and  in  the  same 
manner  as  in  la}i.ng  brick  and  stone.     [30 — 10] 

The  Lovett  Patent,  No.  814,973,  shows  two  single 
voids  only,  one  larger  than  another,  in  such  a  man- 
ner that  they  get  an  interlocking  bond  or  an  over- 
lapping bond,  but  where  the  single  web  comes  in  on 
the  inside  of  the  single  block  it  stands  directly  over 
a  void  in  the  block  below,  and  the  single  web  is  re- 
versed in  each  course  so  that  there  is  only  a  single 
course  of  direct  bearing  webs  in  the  center  of  the 
wall.  The  difference  between  the  Lovett  and  mine 
is  that  in  constructing  a  wall  twelve  inches  in  width, 
Lovett  has  only  three  continuous  webs  vertically  one 
over  the  other  while  mine  has  six  vertical  webs,  one 
over  the  other.  There  is  no  similarity  at  all  in  the 
two  constructions.  There  is  a  similarity  of  the  re- 
versing of  these  blocks,  one  over  the  other  in  alter- 
nate courses,  but  there  is  only  one  instance,  and 
that  is  in  the  center,  where  these  webs  run,  one  over 
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the  other.     That  is  the  principal  difference  in  the 

patents. 

Q.  Have  you  secured  patents  in  any  foreign 
countries,  Mr.  Heath? 

Mr.  MACK.— Objection. 

The  COURT.— He  may  answer. 

The  WITNESS.— Yes,  I  have  applied  for  about 
twenty-eight  foreign  countries.  I  think  about 
twenty  of  these  have  been  allowed.  There  was  not 
a  single  citation  of  prior  art  to  anticipate  the  pat- 
ent— not  one  in  any  of  these  foreign  countries. 

The  COURT.— It  is  largely  cumulative.  I  don't 
think  its  use  in  foreign  countries  would  make  much 
difference.     It  is  used  extensively  in  this  country. 

The  WITNESS.— In  England  we  have  now  a 
company  organized  for  the  manufacture  of  my  tile. 
(Objection.)  This  company  has  been  organized 
and  they  are  manufacturing  now  in  these  countries. 
They  have  bought  machinery  and  they  are  con- 
structing a  factory  in  France  at  the  present  time, 
and  Belgium  has  been  practically  sold,  waiting  for 
the  issuance  of  the  patent.  It  has  been  allowed  but 
[31 — 11]  it  has  not  been  formally  issued.  The  ne- 
gotiations have  been  started  in  SwitzerJand  and 
Spain  and  Portugal.  Japan  has  been  sold,  the 
money  placed  in  escrow  and  it  is  in  process  of  being 
transmitted  to  us  now.  New  Zealand  has  been  sold 
under  the  same  conditions  and  the  money  is  being 
transmitted,  and  Australia  has  been  sold  also  and 
the  money  is  in  transit  now.  We  have  a  plant  in 
Cuba  and  the  Cuban  patent  has  been  sold. 
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The  COURT. — I  think  you  have  gone  far  enough 
on  that  subject. 

The  WITNESS. — As  to  the  size  of  the  enterprise: 
The  minimum  royalty  we  received  from  the  English 
patent  is  $25,000  for  the  first  year  and  the  second 
year  $50,000,  and  the  third  year  it  is  $75,000  and 
the  fourth  year  it  is  $100,000,  and  for  all  years  fol- 
lowing $100,000.  The  royalty  per  ton  is  twenty-five 
cents.  The  Cuban  patent  is  sold  for  $25,000.  That 
is  a  sale  direct.  That  was  transferred  without  any 
royalties  whatever.  The  United  States  is  being 
covered  by  operators  licensed  under  this  patent.  At 
the  present  time,  the  States  of  Washington,  Oregon 
and  California  are  licensed. 

Q.  Why  have  you  not  licensed  the  great  eastern 
states  ? 

Mr.  MACK. — I  object  to  that  as  immaterial. 

The  COURT.— I  think  I  will  sustain  the  objec- 
tion to  that. 

In  Canada  I  have  licensed  British  Columbia,  Al- 
berta, Saskatchewan  and  Manitoba. 

Cross-examination. 
(By  Mr.  MACK.) 

My  ability  as  a  salesman,  I  think,  is  very  ordi- 
nary. I  do  not  think  it  is  in  keeping  with  my  abil- 
ity as  an  architect.     [32 — 12] 

Witness  excused. 
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W.  C.  MITCHELL,  called  as  a  witness  in  behalf 
of  the  plaintiff,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  age  is  forty-eight;  residence  Seattle,  Wash- 
ington; occupation  clay  worker  and  efficiency  en- 
gineer of  clay  plants.  I  have  been  engaged  in  vari- 
ous parts  of  the  United  States,  Canada,  and  Mexico 
and  the  West  Indies;  from  the  Gulf  of  Mexico  to 
the  St.  Lawrence  River  and  from  the  Atlantic  to 
the  Pacific  for  about  thirty  years.  I  am  familiar 
with  the  various  forms  of  hollow  tile  construction 
including  the  Heath  unit  tile  wall  construction.  I 
just  recently  erected  an  addition  to  the  Gas  City 
Brick  plant  at  Medicine  Hat,  Alberta,  Canada,  for 
the  purpose  of  manufacturing  the  Heath  tile.  The 
Heath  tile  has  been  successful  in  that  vicinity. 
They  received  an  order,  before  we  had  really  com- 
pleted the  first  car,  for  75  carloads  of  Heath  tile, 
and  a  few  weeks  afterwards  we  also  had  an  inquiry 
for  a  tile  order  for  125  carloads  of  Heath  tile. 

Q.  How  is  it  considered  by  this  manufacture  with 
relation  to  other  tile? 

Mr.  MACK. — That  is  a  conclusion  of  the  witness. 

The  COURT. — You  are  not  asking  him  his  opin- 
ion but  you  are  asking  the  opinion  of  somebody 
else. 

A.  Personally,  I  consider  the  Heath  system  of 
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wall  construction  to  be  the  most  simple  system  that 

I  know  of. 

Q.  From  your  knowledge  of  clay  workers, 
masons,  engineers  and  architects,  would  you  con- 
sider that  to  be  within  the  ordinar^^  mechanical 
skill  or  day's  work  of  such  men? 

Mr.  MACK. — I  believe  that  is  a  question  this 
Court  has     [33 — 13]     got  to  determine. 

The  COURT.— That  is  true  ultimately;  yes.  In 
case  he  can  answer,  he  may? 

The  WITNESS.— I  would  consider  it— in  the 
ordinary  mechanical  skill  you  say? 

Mr.  MACKLIN. — I  mean  do  you  consider  the 
making  of  the  type  of  wall,  the  designing  of  it,  to  be 
within  the  ability  of  a  mechanic  or  architect  or  en- 
gineer, or  does  it  require  invention,  in  your  opin- 
ion? 

Mr.  MACK. — Same  objection. 

The  COURT.— Yes,  but  he  may  answer. 

Why,  I  would  think  it  would  require  the  ability 
of  a  person  who  is  familiar  with  construction  work, 
designing  and  constructing  buildings — in  other 
words,  an  expert  in  that  particular  line. 

Q.  How  does  it  compare  in  factory  cost  of  manu- 
facture with  other  tile  ? 

Well,  I  have  manufactured  both  the  Heath  tile 
and  the  Dennison  tile  and  I  consider  the  Heath  tile 
a  much  more  simple  tile  to  manufacture,  and  in  fact 
a  cheaper  tile  to  manufacture,  and  is  equally  as 
cheap  as  the  ordinary  common  tile  to  make. 
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Q.  That  is  a  matter  of  experience  or  opinion? 
That  is  a  matter  of  experience;  yes,  sir. 

Cross-examination. 
(By  Mr.  MACK.) 

Q.  Mr.  Mitchell,  if  you  were  to  be  handed — oh, 
about  nine  or  ten  carloads  of  things  looking  like 
that  and  you  never  saw  them  before — can  you 
imagine  that  condition — that  you  hadn't  any  ex- 
perience only  as  a  brick  layer  and  having  only  had 
experience  with  the  ordinary  brick — you  can 
imagine  that,  can't  you?  Well,  [34 — 14]  go  on 
and  see — ^how  would  you  lay  that  tile  down  ?  What 
would  you  do  with  that  thing  if  I  just  handed  it  to 
you  and  asked  you  to  go  out  and  build  a  wall  ? 

I  would  first  spread  my  mortar  and  then  I  would 
lay  my  tile  on  it  and  strike  the  joint,  and  break  the 
bond  by  tying  two  together,  and  put  two  of  them 
this  way.     (Indicating.) 

"Q.  Then  you  would  put  your  two,  one-half  there 
and  after  you  got  a  little  bit  further  along  would 
just  reverse?" 

"A.  Yes,  reverse  every  tire." 

"Q.  Then,  to  lay  your  tile  that  way  wouldn't  take 
any  mechanical — I  mean  inventive  genius  if  you 
had  the  tile,  would  that?" 

*'A.  Well,  you  have  got  the  greater  strength  in 
your  wall  by  having  that  type  of  tile. ' ' 

"Q.  I  am  not  asking  you  that?  I  am  seeing  how 
the  tile  ought  to  be  laid?    A.  Yes." 

"Q.  Does  not  show  any  mechanical  genius,  any 
inventive  genius  that  is  the  idea?" 
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''Well,  I  should  think  it  would.  Otherwise,  they 
might  be  laid  without  any  bond  whatever." 

''Q.  AYell,  eliminate  that,  you  know  what  I  am 
trying  to  get  at,  but  T  am  not  getting  it.  Whether 
you  laid  the  tile  Piat — now  I  have  got  the  tile,  you 
know.  I  have  got  a  million  of  them  and  I  have  got 
uiy  mortar  spread  just  fine — now,  whether  I  laid 
that  tile  flat  in  the  mortar  that  way,  whether  I  laid 
the  tile  that  way,  don't  take  any  genius  to  do  that?" 

"A.  Yes,  sir,  it  would  have  a  different  effect  en- 
tirely." 

"Q.  But  the  mamier  of  laying  it  couldn't  make 
any  difference?"     [35 — 15] 

"A.  Yes,  sir,  it  certainly  would." 

Mr.  MACK. — I  want  to  show  by  this  witness  that 
it  is  no  wonderful  invention  to  take  a  tile,  and, 
rather  than  stand  it  upon  its  edge  we  will  l&j  it 
down. 

Mr.  MACKLIN. — That  is  conceded,  that  there  is 
no  invention  in  laying  a  tile  either  on  edge  or  do^m. 
You  must  examine  the  claims  of  the  patent  to  get 
the  various  relationships. 

Testimony  of  witness  concluded. 

The  COURT.— Unless  the  defendant  intends  to 
offer  testimony  in  opposition  to  what  you  have 
offered,  it  would  be  cumulative,  would  it  not? 

The  COURT.— Well,  we  will  take  an  adjourn- 
ment until  two  o'clock. 

WHEREUPON  an  adjournment  was  taken  until 
two  o'clock  P.  M. 
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F.  R.  BOEDECKER,  caUed  as  a  witness  in  be- 
half of  the  plaintiff,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  name  is  F.  R.  Boedecker;  age,  33;  residence, 
9401  South  Sheridan,  Tacoma.     I  am  a  contracting 
brick  mason.     I  go  out  and  figure  on  plans  at  all 
the  different  architects'  offices,  figure  on  brick  and 
tile  work  and  all  masonry  construction.     After  se- 
curing a  contract  I  carry  the  building  to  completion 
under  the  specifications  and  plans  of  the  architects 
and  owners.     I  am  familiar  with  a  wall  construc- 
tion known  as  the  Heath  unit  tile  wall.     Patent, 
No.  1,215,149,  granted  February  6,  1917,  to  Fred- 
erick Heath  represents  the  Heath  tile  and  tile  wall 
as  I  am  accustomed  to  seeing  and  building  them, 
and  this   drawing  represents   exactly   the   walls   I 
have  built  with  Heath  tile.     I  have  taken  several 
jobs,  but  we  were  not  specifying  Heath  unit  tile, 
we  just  specified  "tile."     Iput  Heath  unit-tile  into 
the  construction  of  those  walls  because     [36 — 1'6] 
I  thought  it  was  the  best  construction.     This  is  a 
catalogue  of  the  Heath  Unit  Tile  Company  showing 
cuts  of  the  different  sizes  and  units  of  Heath  unit 
tile  in  wall  form  and  also  such  as  jambs,  lintels  and 
pilasters,  showing  the  simple  methods  of  construc- 
tion with  the  Heath  unit  tile. 

Mr.    MACKLIN.— This    catalogue    or    pamphlet 
just   referred   to   is    offered   in   evidence    and    the 
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notary  is  instructed  to  mark  the  same  Plaintiff's 

Exhibit  ''AA,"  Plaintife's  Catalogue. 

Thereupon  said  catalogue  was  marked  ''Plain- 
tiff's Ex.  'AA,'  Plaintiff's  Catalogue." 

The  WITNESS.— I  have  actually  built  and  seen 
built  the  constructions  shown  in  the  various  views 
in  this  catalogue  in  my  work.  I  have  used  all  kinds 
of  hollow  partition  tile  and  load-bearing  tile,  and 
the  only  load-bearing  tile  I  have  ever  used  other 
than  Heath  unit  tile  where  the  webs  were  in  vertical 
alignment  were  Dennison  "Interlocking"  tile.  The 
Heath  unit  tile  in  my  experience  is  the  cheapest  and 
best  tile  from  the  time  it  leaves  the  kiln  until  it  goes 
into  the  wall.  I  might  add  my  reasons :  When  they 
leave  the  kiln  they  have  to  be  transported  and  they 
have  to  be  handled,  and  they  are  easier  to  handle 
because  they  all  come  in  the  same  size  and  they  can 
be  stacked  easily  in  cars  or  on  trucks.  And  the 
same  principle  works  on  the  buildings:  They  are 
easier  to  handle  on  scaffolding  and  around  buildings 
for  the  same  reason.  In  the  actual  construction  of 
the  walls  the  Heath  unit  tile  is  always  on  a  level 
bed  and  therefore  simplifies  the  construction  work. 
The  Heath  unit  tile  in  the  actual  construction  of 
walls  where  pilasters  and  piers  project  from  the 
main  wall,  all  of  the  courses  as  the  work  progresses 
are  level.  In  that  way  it  is  easier  and  saves  time 
and  money  in  the  actual  construction  work.  Well, 
I  will  state  that  it  is  impossible  to  construct  a  wall 
of  Heath  unit  tile  without  the  webs  being  in  vertical 
alignment,  unless  there  is  an  offset,  which  does  not 
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happen  very  often,  only  in  putting  fancy  work  of 
corboral  and  dental  work,  which  is  just  in  the  top- 
ping out  of  the  building  in  [37 — 17]  such  places. 
And  in  bonding  different  thicknesses  of  walls  from 
the  twelve-inch  up  the  bonding  works  naturally  and 
perfectly.  It  would  be  impossible  to  get  your  webs 
out  of  alignment.  The  laying  of  this  Heath  tile 
conforms  to  the  methods  usually  employed  by  brick 
masons  with  the  exception  that  a  brick  wall  is  tied 
together  or  bonded  with  brick  headers  or  brick 
turned  endwise  in  the  walls,  while  the  Heath  unit 
tile  bond  themselves,  each  and  every  course.  I  have 
had  considerable  experience  with  heat  insulation 
and  moisture  resisting  characteristics  and  I  have 
found  that  the  insulating  value  of  hollow  tile  and 
heat  resisting  value  is  much  better  than  in  solid 
material.  I  have  found  in  my  experience  that  the 
hollow  unit  tile  resists  water  much  better  than  any 
other  tile — load-bearing  tile — for  the  reason  that 
the  bed  joints  are  level,  whereas  in  other  tiles,  such 
as,  for  example,  the  Denison  "interlocking"  tile, 
the  beds  are  on  different  levels,  two  different  levels 
to  every  eight  inches  of  wall,  so  that  in  making  a 
seventeen-inch  wall  and  a  seventeenth-inch  pilaster 
you  would  have  eight  different  levels  to  work  on  in 
the  actual  construction  of  that  wall,  whereas  if  you 
were  using  the  Heath  unit  tile  you  would  have  one 
level  bed,  and  it  would  be  pretty  hard  for  water  to 
either  soak  through  or  be  drawn  through  a  wall  of 
this  description  of  the  Heath  type.  Why,  the  water 
gets  through  a  wall  at  the  cross-joints,  soaks  through 
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and  drops  down  from  one  level  to  another.  It  can- 
not return  or  it  cannot  get  out,  it  keeps  soaking 
through  and  dropping  down,  as  the  construction  of 
that  type  of  wall,  Denison  "Interlocking"  tile  wall, 
the  levels  run  in  in  every  instance.  The  Denny 
Renton  Clay  &  Coal  Company,  of  Seattle,  Washing- 
ton manufactures  the  Heath  unit  tile  in  this  vicin- 
ity. At  the  present  prevailing  prices  in  this  par- 
ticular part  of  the  country  Heath  tile  costs  about 
the  same  or  a  little  bit  more  than  common  brick,  but 
I  have  been  able  to  secure  the  use  of  Heath  tile  in 
preference  to  brick  in  most  every  instance  in  spite 
of  this  difference  in  price.     [38 — 18] 

I  have  seen  walls  built  of  tile  known  as  the  John- 
son tile,  made  at  Chicago,  Illinois.  In  that  type  of 
wall  it  is  intended  that  all  of  the  webs  shall  aLLgn 
throughout  the  wall  in  order  to  gain  the  greatest 
strength  or  load  bearing  characteristics,  but  in  my 
opinion  it  would  be  impossible  to  build  a  wall  and 
get  all  the  web  in  alignment.  A  brick  mason  at- 
tempting to  do  such  a  thing  as  that  would  be  fired 
before  he  got  started  because  he  would  be  unable 
to  accomplish  anything, — he  could  not  get  anything 
done. 

I  have  never  had  one  complaint  about  the  material 
in  that  tile  in  my  five  years  experience  with  Heath 
unit  tile,  for  inside  and  outside  construction.  I  have 
built  walls  where  the  Heath  tile  were  exposed  on 
the  outside  for  finish  wall,  and,  in  my  opinion,  it 
makes  the  best  looking  finished  tile  wall,  because 
the  face  shows — all  gf  the  tile  are  of  the  same  size, 
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just  like  large  brick.  I  will  state  further  that  all 
the  courses  run  level  and  even,  and  all  the  tile  are 
bonded  and  the  cross  joints,  the  vertical  cross- 
joints,  come  one  over  the  other  in  alternate  courses, 
making  a  straight  even  wall.  In  constructing  a  tile 
wall  of  any  thickness  it  is  easier  and  simpler  to  lay 
walls  with  Heath  unit  tile  because  the  mortar  is  put 
on  the  same  level,  and  other  tile,  as  I  have  found 
them,  come  in  different  sizes.  The  cause  of  this  un- 
evenness  in  other  forms  of  tile  is  the  difference  in 
the  shrinkage  at  the  kilns  while  the  tile  are  being 
burned.  In  speaking  of  the  advantages  of  the  nar- 
row void  in  the  double  block,  and  the  fact  that  it 
always  aligns  with  the  space  between  two  blocks, 
above  and  below,  the  ordinary  brick  mason  starting 
this  wall  uses  his  thumb  between  the  two  tile — of 
course,  I  do  that  myself  and  I  imagine  that  is  about 
the  same  system  they  all  use — between  the  two  tile^ 
giving  the  wall  joint.  The  space  is  equivalent  to  a 
vertical  wall  joint  [39^19]  absorbing  the  differ- 
ence in  the  thickness  of  the  tile  making  the  two  faces 
perfectly  straight.  If  the  outside  aligns  the  rest  of 
the  voids  have  to.  With  Heath  unit  tile  it  is  im- 
possible to  get  off;  it  cannot  be  done. 
(Deposition  closed.) 

Deposition  of  aeorge  F.  Heard,  for  Plaintiff. 

GEORGE  F.  HEARD,  a  witness  called  to  testify 
in  the  above-entitled  cause  in  behalf  of  the  plain- 
tiff' after  having  been  first  duly  cautioned  and  sworn, 
in  answer  to  interrogatories  propounded  to  him  by 
Mr.  MACKLIN,  testified  as  foUows: 
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My  name  is  George  F.  Heard;  age,  34;  my  resi- 
dence is  Tacoma.  I  am  a  salesman  for  F.  T.  Crowe 
&  Company,  who  handle  building  materials.  I  have 
been  in  this  business  for  thirteen  years,  and  I  am 
familiar  with  various  hollow  tile  wall  constructions. 
I  know  the  Heath  unit  tile  wall  and  the  method  of 
using  this  tile.  This  catalogue  (Plaintiff's  Exhibit 
^'AA")  shows  the  Heath  tile  and  Heath  tile  walls 
as  I  know  them.  I  have  recommended  the  use  of 
the  Heath  unit  tile  over  other  tiles  for  walls  of 
various  kinds,  particularly  load-bearing  wails,  be- 
cause I  believe  that  it  is  the  simplest  tile  fo]*  this 
purpose.  It  is  the  simplest  from  the  standpoint 
of  the  brick  mason  who  uses  the  material.  They 
are  easier  laid  and  they  all  run  in  even  course;  and 
the  labor  cost  is  less  than  with  other  types  of 
wall  tile  available  in  this  vicinity  or  that  I  have 
any  knowledge  of.  The  general  appearance  of  the 
finished  job  is  much  more  attractive  than  other 
types  of  tile  wall  construction.  I  think  it  is 
stronger  than  other  walls,  due  to  the  fact  that  the 
webs  are  in  vertical  alignment  and  produce  a 
stronger  wall.  When  tile  are  laid  the  vertical  webs 
naturally  form  a  perfect  vertical  alignment.  [40 — 
20]  The  labor  cost  has  been  proved  to  be  less  on 
numerous  jobs  that  w^e  have  had  connection  with. 
The  cost  per  cubic  foot  of  the  tile  might  be  more 
than  the  cost  per  cubic  foot  of  other  tile,  such  as 
Denison's,  but  the  saving  comes  in  the  reduced  cost 
of  mortar  and  labor  of  laying  it  into  the  wall;  and 
it  produces  a  finished  wall  at  less  cost  per  cubic 
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foot  than  the  other  tiles,  which  is  principally  due 
to  the  labor  saving,  and  the  fact  it  makes  a  better 
wall  we  enthusiastically  recommend  Heath  tile  in 
preference  to  other  tiles  for  wall  construction.  It 
makes  a  good  heat  insulation  wall  and  a  good  strong 
wall.  It  is  a  very  attractive  appearing  finished  job. 
(Deposition  closed.)      [41 — 21] 

Deposition  of  M.  J.  Nicholson,  for  Plaintiff. 

M.  J.  NICHOLSON,  a  witness  called  to  testify  in 
the  above-entitled  cause  in  behalf  of  the  plaintiff, 
after  having  been  first  duly  cautioned  and  sworn,  in 
answer  to  interrogatories  propounded  to  him  by  Mr. 
MACKLIN,  testified  as  follows: 

My  name  is  M.  J.  Nicholson;  age,  29;  residence, 
3909  North  24th  Street,  Tacoma;  occupation,  assist- 
ant building  inspector  for  the  city  of  Tacoma.  I  am 
required  to  be  familiar  with  the  various  forms  of 
building  materials  and  wall  constructions.  I  know 
of  the  Heath  tile  and  wall  construction.  The  illus- 
trations. Plaintiff's  Exhibit  "AA,"  show  the  tile  as 
I  have  actually  seen  it  and  know  of  it.  It  is  a 
particularly  strong  tile  wall  on  account  of  the  align- 
ment of  the  webs  one  over  the  other,  as  well  as  the 
more  complete  bond.  It  has  been  considered  a  suc- 
cess in  this  vicinity.  The  brick  masons  seem  to 
prefer  it  over  the  Denison  tile  for  laying  up. 

(Deposition  closed.) 
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EARL  N.  DUGAN,  a  witness  called  to  testify  in 
the  above-entitled  cause  in  behalf  of  the  plaintiff, 
after  having  been  first  duly  cautioned  and  sworn, 
in  answer  to  interrogatories  propounded  to  him  by 
Mr.  MACKLIN,  testified  as  follows:     [42—22] 

My  name  is  Earl  N.  Dugan;  age,  43  years;  res- 
idence, Tacoma;  occupation,  architect.  At  the  pres- 
ent time  we  have  under  course  of  construction  the 
Rust  Building,  an  office  building,  and  bank  and 
residence  work,  all  under  the  course  of  construction 
at  the  present  time,  and  various  lines  of  work  of  an 
architect.  This  catalog.  Plaintiff's  Exhibit  "AA," 
is  an  illustration  of  the  Heath  unit  tile,  and  it 
illustrates  the  method  of  laying  tile,  and  handling — 
the  various  methods  in  its  use.  The  illustrations  of 
this  Patent  No.  1,215,149  show  the  method  of  laying 
the  Heath  tile  in  walls  of  12-inch  and  16-inch  thick- 
ness. This  is  a  practical  method  that  is  being  car- 
ried on  every  day  and  used  quite  extensively  at 
present  in  this  locality.  I  have  specified  the  Heath 
wall  construction  at  every  opportunity  since  it  has 
been  in  the  market ;  in  fact,  I  would  have  specified  it 
sooner  could  it  have  been  obtained.  The  reason  for 
specifying  this  tile  in  place  of  brick,  common  tile  or 
other  types  ,of  hollow  tile,  the  tile  is  simple  in  shape 
which  makes  it  much  easier  to  lay  in  the  wall,  also 
much  easier  to  handle  than  the  Denison  tile,  giving 
practically  the  same  strength,  if  not  more,  therefore, 
ought  to  be  more  economical,  which  is  always  a  thing 
to  be  considered  from  the  architect's  standpoint. 
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The  sound  proof ness  of  the  tile  and  the  damp  proof- 
ness  would  be  fully  equal  to  any  other  hollow  tile 
that  I  know  of.  The  simplicity  of  laying  the  wall 
would  naturally  result  in  the  mechanic  getting  a 
more  even  bed  of  mortar,  and  the  true  vertical  lines 
in  the  tile  would  have  the  result  of  more  likely  com- 
ing in  the  position  intended,  therefore,  more  likely 
to  obtain  a  wall  of  equal  or  greater  strength  than 
wdth  other  types.  [43 — 23]  You  get  the  bond  in 
the  wall,  in  the  alternate  courses,  thus  the  bond 
occurs  more  often  than  in  brick  work  and  brings  the 
middle  void  of  the  Heath  tile  directly  over  the  space 
between  the  two  tiles  below  and  above.  The  tile  is 
being  manufactured  by  the  Denny  Renton  people,  a 
firm  of  high-standing  and  reputation,  doing  a  large 
volume  of  work  of  different  types  of  clay  construc- 
tion materials.  The  fact  that  this  company  is 
handling  the  material,  and  the  reputation  which  this 
firm  has,  naturally  relieves  any  question  of  doubt 
as  to  the  superior  character  of  the  produce.  When- 
ever the  opportunity  occurs  I  expect  to  recommend 
the  use  of  the  Heath  tile  and  to  explain  the  merits 
to  prospective  builders.  I  do  not  consider  the  de- 
sign of  the  Heath  wall  tile  within  the  development 
of  the  ordinary  mechanic  or  architect,  but  the  result 
of  a  discovery  of  principles  which  have  been  fol- 
lowed up  and  carefully  worked  out  and  developed 
into  a  system  of  construction  heretofore  unknown. 
(Deposition  closed.) 
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F.  H.  GODFREY,  a  witness  called  to  testify  in 
the  above-entitled  cause  in  behalf  of  the  plaintiff, 
after  having  been  first  duly  cautioned  and  sworn, 
in  answer  to  interrogatories  propounded  to  him  by 
Mr.  MACKLIN,  testified  as  follows:     [44—24] 

My  name  is  F.  H.  Godfrey ;  residence,  2915  North 
w8th  Street,  Tacoma;  age,  39.  I  am  a  mechanical 
engineer, — consulting  engineer,  on  mechanical  equip- 
ment of  buildings.  I  am  familiar  with  the  Heath 
system  of  building  tile  walls.  I  recognize  that  pat- 
ent No.  1,215,149  as  showing  standard  foims  of  con- 
struction of  this  tile  and  tile  w^all — as  used  in  tile 
walls.  I  think  it  is  much  simpler  in  construction 
and  stronger  than  other  hollow  tile  constructions. 
The  alignment  of  the  web,  the  vertical  web,  gives  a 
continuous  bearing  point  throughout  the  height  of 
the  waU.  The  bond  is  practically  ideal,  it  could 
scarcely  be  improved  upon  by  any  form  of  construc- 
tion. It  appears  to  me  to  be  the  result  of  a  very 
thorough  and  comprehensive  study,  and  with  this 
tile  a  very  ingenious  method  of  avoiding  the  usual 
difficulties  of  tile  construction  has  been  secured.  I 
personally  know  of  buildings  in  which  this  Heath 
tile  has  been  used  in  the  construction  of  tile  walls 
such  as  shown  in  this  patent,  there  are  several  of 
them  in  this  vicinity.  The  continuous  air  cell  con- 
struction of  the  wall  makes  it  valuable  as  an  in- 
sulator, and  I  have  used  it  for  that  purpose  in  boiler 
settings.  I  am  familiar  with  the  Denison  "Inter- 
locking" tile.     The  difficulty  of  laying  up  the  Deni- 
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son  tile  and  making  the  corner  joints  and  joints 
around  openings  are  too  great  to  warrant  its  use. 
To  summarize  my  experience  the  simplicity  of  Heath 
wall  construction,  enables  the  tile  to  be  laid  up  with 
equal  facility  to  brick,  and  being  of  larger  units, 
allows  much  faster  construction  of  walls.  [45 — 25] 
The  assignment  of  the  vertical  sebs  carries  the  bear- 
ing points  down  through  the  walls  directly,  giving 
greater  strength  than  is  obtainable  in  any  other  tile 
construction.  Each  tile  having  a  single  bearing 
space,  much  more  even  bedding  in  the  mortar  is  pos- 
sible. 

Deposition  of  A.  J.  Huntington,  for  Plaintiff. 

A.  J.  HUNTINGTON,  a  witness  called  to  testify 
in  the  above-entitled  cause,  in  behalf  of  the  plaintiff, 
after  having  been  first  duly  cautioned  and  sworn,  in 
answer  to  interrogatories  propounded  to  him  by  Mr. 
MACKLIN,  testified  as  follows: 

My  name  is  A.  J.  Huntington;  age,  47;  residence, 
708  South  M  Street,  Tacoma.  I  am  a  brick  mason 
and  brick  contractor;  occupation,  president  of  the 
Northwest  Brick  and  Tile  Construction  Company 
for  the  last  seven  years.  I  am  familiar  with  various 
kinds  of  wall  construction,  both  brick  and  hollow 
tile,  and  I  am  familiar  with  the  Heath  system  of  tile 
wall  construction.  I  have  laid  them  personally  and 
superintended  them.  This  catalog.  Plaintiff's  Ex- 
hibit "AA,"  is  absolutely  the  way  we  lay  them 
(Heath  tile)  in  the  wall;  that  is  the  only  way.  I 
would  rather  lay  the  Heath  unit  tile  than  any  tile  I 
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have  ever  laid;  and  I  will  say  I  think  I  have  had 
more  experience  on  tile  than  any  other  man  in  this 
part  here.  The  construction  of  the  tile  and  the 
looks  of  it  and  everything  pertains  to  being  about 
as  good  tile  wall  or  better  than  any  I  have  seen 
around  here.  My  intentions  are  to  stay  in  the  busi- 
ness, and  I  would  prefer  to  use  the  Heath  unit  tile 
above  all  other  tile. 
(Deposition  closed.)      [46 — 26] 

Deposition  of  James  Fisher,  for  Plaintiff. 

JAMES  FISHER,  a  witness  called  to  testify  in 
the  above-entitled  cause  in  behalf  of  the  plaintiff, 
in  answer  to  interrogatories  propounded  to  him  by 
Mr.  MACKLIN,  testified  as  follows: 

I  am  James  Fisher ;  age,  fifty-one,  Tacoma.  I  am 
agent  for  the  Denny-Renton  Clay  &  Coal  Company, 
in  charge  of  the  Tacoma  branch.  My  company  is 
now  manufacturing  and  selling  the  Heath  tile  for  use 
in  wall  construction.  I  suppose  we  are  the  biggest 
in  this  part  of  the  country.  The  plant  that  this  tile 
is  made  at  is  the  biggest  one  unit  in  the  United 
States.  This  tile  that  we  are  manufacturing  there, 
the  Heath  unit  tile,  is  made  from  the  Renton  shale, 
one  of  the  best  products  known  in  this  part  of  the 
country  for  paving  brick  or  any  vitrified  material. 
What  influenced  my  company  to  take  up  the  Heath 
unit  tile  system  was  that,  I  wanted  a  tile;  I  had 
quite  a  big  demand  for  load-bearing  tile — that  is 
what  we  class  this  tile — and  I  took  it  up  with  the 
management  and  general  offices  myself  and  asked 
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them  for  their  permission  to  take  it  up  with  Mr. 
Heath  to  see  if  he  would  be  willing  to  let  us  manu- 
facture that  tile.  In  fact,  we  were  not  handling  any 
load-bearing  tile  and  we  wanted  to  get  hold  of  the 
best. 

Q.  What  are  the  characteristics  of  the  Heath  tile 
and  wall  construction  which  make  it  the  very  best, 
in  your  opinion? 

Heath  Tile  is  an  easier  tile  to  lay  up,  makes  a 
stronger  wall  and  more  uniform.  That  is  the  tile  we 
had  the  demand  for  and  naturally  a  man  wants  to 
sell  what  he  has  a  demand  for  and  which  gives  the 
best  satisfaction.  The  Denison  "Interlocking"  was 
sold  here  before  w^e  started  to  sell  this.  We  had  a 
wall  tile,  a  lighter  tile,  commonly  called  "partition 
tile."  We  started  about  July  15th,  to  sell  Heath 
tile  and  we  have  had  very  good  success  in  selling  it, 
having  delivered  about  sixty  thousand  already  in  this 
territory.  The  biggest  inquiry  for  the  largest  jobs 
are  right  now  waiting  on  us.  I  am  holding  now 
approximately  eighty-six  [47 — 27]  thousand  double 
tile  for  construction  work  in  the  near  future.  I 
notified  the  factory  within  the  last  two  or  three  days 
and  gave  them  quotations  on  approximately  one 
hundred  thousand  more  of  the  Heath  style  of  tile. 
We  expect  much  bigger  business  in  the  early  spring. 
The  tile  is  giving  entire  satisfaction  in  this  part  of 
the  country.  It  is  considered  a  great  improvement 
over  the  old  tile.  I  sell  on  the  basis  that  there  is  a 
ten  per  cent  saving  on  the  tile  and  ten  per  cent  sav- 
ing on  labor  of  handling,  putting  into  the  wall.     In 
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all  of  our  jobs  so  far  this  saving  has  been  exceeded. 
We  made  it  because  our  trade  demanded  the  Heath 
unit  tile. 

(Deposition  closed.)     [48—28] 

Deposition  of  Frederic  Shaw,  for  Plaintiff. 

FREDERIC  SHAW,  a  witness  called  to  testify  in 
the  above-entitled  cause  in  behalf  of  the  plaintiff,  in 
answer  to  interrogatories  propounded  to  him  by  Mr. 
MACKLIN,  testified  as  follow^s: 

My  name  is  Frederic  Shaw;  my  residence  is 
Tocoma;  1509  North  Fifth;  age,  37;  occupation, 
architect. 

Q.  Where  is  your  place  of  business,  Mr.  ShaAv? 

A.  414-415  Tacoma  Building. 

Q.  In  your  practice  are  you  familiar  with  various 
types  of  wall  construction  ?        A.  Yes,  sir. 

Q.  And  do  you  recommend  and  occasionally  spe- 
cify certain  types?        A.    I  do,  yes. 

The  WITNESS.— I  recognize  Plaintiff's  Exhibit 
"AA"  as  illustrations  of  different  types  of  wall  con- 
struction made  of  Heath  unit  tile  and  patent  No. 
1,215,149  illustrates  wall  construction  using  the 
Heath  unit  tile,  and  a  sectional  detail  of  the  bond, 
as  well  as  a  perspective  of  one  unit.  These  illustra- 
tions conform  with  the  practice  in  this  vicinity  of 
laying  Heath  tile.  From  the  standpoint  of  sim- 
plicity it  is  far  superior  in  my  estimation.  It  is  the 
equal  of  anything  of  which  I  have  any  knowledge. 
I  recommend  this  tile  because  of  the  advantages 
which  this  type  of  tile  construction  possesses  over 
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other  types.  To  have  designed  it  I  believe  required 
inventive  genius.  In  view  of  the  fact  that  no  other 
type  of  hollow  tile  wall  construction  approaching 
this  in  design  has  been  developed,  I  am  convinced 
that  considerable  inventive  genius  w^as  involved  in 
this  Heath  type  of  wall  construction.  I  am  familiar 
with  the  Denison  type  of  hollow  tile. 
(Deposition  closed.)     [49 — 29] 

Deposition  of  L.  A.  Nicholson,  for  Plaintiff. 

L.  A.  NICHOLSON,  a  witness  called  to  testify  in 
the  above-entitled  cause  in  behalf  of  the  plaintiff, 
after  having  been  first  duly  cautioned  and  sworn, 
in  answer  to  interrogatories  propounded  to  him  by 
Mr.  MACKLIN,  testified  as  follows: 

I  am  L.  A.  Nicholson;  age,  fifty-four;  residence, 
Tacoma ;  occupation,  civil  engineer.  I  have  been  en- 
gaged in  the  practice  of  civil  engineering  thirty 
years.  My  experience  has  covered  the  designing  and 
construction  of  concrete  and  reinforced  concrete, 
tile  wall  and  wood  structures.  I  am  familiar  with 
the  various  types  of  hollow  tile  and  load-bearing  wall 
constructions  wMch  are  in  use  in  this  vicinity  and 
elsewhere.  I  am  also  familiar  with  the  Heath  sys- 
tem of  building  tile  walls.  I  have  studied  the  ad- 
vantages of  this  construction  as  shown  in  patent  No. 
1,215,149.  It  has  superiority  over  any  other  tile 
as  to  simplicity  in  handling  and  in  the  construction 
of  the  w^all.  The  advantage  in  simplicity  consists  in 
its  rectangular  forai,  allowing  the  wall  to  be  con- 
struc^ted   with   a  minimum   of    adjustment   by   the 
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mason,  allowing  also  a  bonding  of  the  tile  in  the  wall 
similar  to  brick  construction,  allowing  the  wall  built 
with  these  tiles  to  be  laid  up  ^sith  a  minimum  of  ex- 
pense by  reason  of  the  speed  with  which  the  tile  can 
be  handled,  and  the  consequent  speed  and  efficiency 
with  which  the  wall  can  be  built.  The  flat  mortar 
bed  afforded  by  the  rectangular  form  of  tile  in- 
creases the  stability  of  this  wall  over  a  wall  built 
with  the  usual  forms  of  tile,  distributing  as  it  does 
the  load  evenly  over  the  surface  of  the  joints.  The 
superior  strength  of  this  wall  over  other  forms  of 
hollow  wall  construction  is  obtained  thi^ough  the 
continuous  web  alignment,  affording  a  column  of 
material  perpendicularly  through  the  wall  wherever 
the  webs  occur.  This  form  of  construction  also 
affords  a  continuous  air  space,  or,  rather,  a  number 
of  them  increasing  the  insulating  properties  by  mak- 
ing a  cellular  construction  of  the  wall.     [50 — 30] 

Q.  "In  your  experience  with  designers  and  con- 
struction engineers,  is  the  evolution  of  such  a  unique 
character  of  wall  within  the  province  of  such  men 
or  would  it  require  unusual  effort? 

A.  I  consider  that  this  form  of  construction  is  the 
result  of  study  and  design,  developed  only  by  en- 
gineering skill  of  a  high  order.  The  study  and  de- 
sign of  this  block  would  precede  the  manufacture 
through  the  making  of  dies  and  the  carrying  on 
of  experiments  to  determine  proper  dimensions  of 
material,  and  this  long  before  it  would  involve  the 
services  and  thought  of  the  trained  technical  mind 
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and  would  not  be  a  matter  possible  of  being  worked 
out  by  'the  ordinary  mechanic." 
(Deposition  closed.)     [51 — 31] 

Deposition  of  C.  W.  May,  for  Plaintiff. 

C.  W.  MAY,  a  witness  called  to  testify  in  the 
above-entitled  cause  in  behalf  of  the  plaintiff,  after 
having  been  first  duly  cautioned  and  sworn,  in  an- 
swer to  interrogatories  propounded  to  him  by  Mr. 
MACKLIN,  testified  as  follows: 

My  name  is  C.  W.  May;  age,  twenty-nine;  res- 
idence, 3820  North  39th  Street,  Tacoma ;  occupation, 
industrial  heating  engineer.  I  have  had  experience 
with  wall  construction,  in  the  use  of  hollow  tile. 
My  experience  has  been  with  the  Heath  unit  tile. 
In  my  opinion  walls  built  of  Heath  rniit  tile,  as  to 
simplicity,  strength,  appearance,  insulating  qualities, 
etc.,  are  as  good  as  anything  I  have  had  any  ex- 
perience with.  It  is  economical.  It  can  be  laid  the 
same  as  brick,  same  unit,  only  larger.  As  I  re- 
member it,  from  the  cost  of  labor  distribution  of  the 
Sedro  Woolley  job,  Sedro  Woolley,  Washington, 
Northern  State  Hospital  for  the  Insane,  it  was  laid 
at  the  rate  of  between  550  and  650  tile  blocks  per 
mason  per  day. 

(Deposition  closed.) 

Deposition  of  E.  J.  Mathews,  for  Plaintiff. 

E.  J.  MATHEWS,  a  witness  called  to  testify  in 
the  above-entitled  cause  in  behalf  of  the  plaintiff, 
after  having  been  first  duly  cautioned  and  sworn, 
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in  answer  to  interrogatories  propounded  to  him  by 

Mr.  MACKLIN,  'testified  as  follows: 

My  name  is  E.  J.  Mathews;  54  years  of  age,  re- 
siding at  Rainier  Club,  Fourth  Avenue  &  Marion 
Street,  Seattle,  Washington;  president  of  the 
Denny-Renton  Clay  &  Coal  Company.  The  nature 
of  the  business  of  the  Denny-Renton  Clay  &  Coal 
Company  is  the  manufacture  of  clay  products,  in- 
cluding paving  brick,  sweer  pipe,  architecftural  terra- 
cotta, fire  brick,  drain  tile,  hollow  building  block, 
also  mining  of  coal.  Patent  No.  1,215,149  shows 
cross-sections  [52 — 32]  of  the  Heath  tile  made 
into  a  load-bearing  wall. 

Q.  Do  these  illustrations  accurately  show  the  forms 
of  wall  as  you  understand  them? 

The  WITNESS.— Yes.  They  do.  Our  firm  has 
been  engaged  in  the  manufacture  of  these  Heath  tile 
under  a  license  agreement  about  six  months.  In 
considering  the  question  of  engaging  in  the  manu- 
facture of  the  hollow  tile,  our  attention  being  called 
to  the  Heath  tile,  we  made  an  exhaustive  investiga- 
tion as  to  its  merits  in  comparison  with  other  hollow 
building  tiles,  and  decided  that  for  load-bearing 
walls,  the  Heath  tile  was  superior  to  other  tile  on 
the  market.  Several  years  ago  w^e  had  manufactured 
a  hollow  tile  for  load-bearing  walls,  of  different 
form  from  the  Heath  tile,  but  found  it  to  be  not 
very  satisfactory  nor  easy  to  market,  and  as  a  result 
we  gave  up  entirely  its  manufacture.  For  several 
months  past  we  have  been  manufacturing  Heath  tile 
at  our  Renton  Plant,  and  we  are  contemplating  also 
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to  manufacture  the  Heath  tile  at  our  Portland  Plant. 
We  are  receiving  orders  of  Heath  tile  from  week  to 
week  and  have  sold  the  larger  part  of  the  tile  we 
have  manufactured.  We  have  made  special  investi- 
gation of  the  advantages  from  the  manufacturer's 
standpoint  of  making  the  Heath  tile  before  we  en- 
tered into  a  contract  to  secure  the  license  to  permit 
us  to  manufacture  this  tile,  as  we  did  not  care  to 
undertake  to  make  this  product  unless  we  could 
make  it  without  undue  loss  in  the  process  of  manu- 
facture. This  meant  that  the  die  for  making  the 
Heath  tile  had  to  be  well  balanced  so  that  the  blocks 
would  come  from  the  auger  machine  in  proper  shape, 
under  which  conditions  there  would  be  only  a 
minimum  loss  in  the  drying  the  tile  and  in  burning 
them.  We  are  also  convinced  that  the  Heath  tile 
were  so  formed  that  when  placed  in  the  w^all,  the 
maximum  load-bearing  qualities  of  the  tile  is  such 
as  to  simplify  the  construction  of  the  wall,  and  to 
require  less  skill  in  wall  construction  than  is  re- 
quired by  the  use  of  most  other  materials.  I  con- 
sider the  design  of  the  Heath  tile  a  meritorious  in- 
vention, [53 — 33]  as  it  required,  that  the  fullest  con- 
sideration be  given,  first,  to  the  matter  of  reducing  to 
the  minimum  the  manufacturing  difficulties  and  losses, 
and  second,  to  producing  a  tile,  which  when  laid  in 
the  wall,  no  matter  how  placed,  would  always  have 
the  webs  in  vertical  alignment,  and  thus  develop  the 
maximum  load-bearing  capacity.  These  things  could 
not  have  been  accomplished  by  mere  minor  mechan- 
ical changes  in  the  form  of  the  hollow  building  block 
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which  have  been  in  use  for  many  years,  nor  could 
they  have  occurred  accidentally  or  in  any  way  ex- 
cepting by  exhaustive  study  and  planning.  To  il- 
lustrate my  meaning  in  part,  will  say  that  if  the 
design  of  the  Heath  tile  was  such  that  the  block 
would  not  run  smoothly  through  the  die,  and  on  ac- 
count of  this  the  loss  in  manufacturing  would 
amount  to  as  much  as,  say  12%  or  15%,  then  the 
design  of  the  Heath  tile  would  be  of  no  commercial 
value. 

To  summarize  my  opinion,  will  say  that  it  was 
essential  in  making  the  design  of  the  Heath  tile  to 
take  into  consideration  and  to  accomplish  three 
things,  namely: 

1.  To  so  design  the  block  as  to  permit  its 
economical  manufacture  with  minimum  of  man- 
ufacturing loss. 

2.  To  so  design  the  block  that  when  placed  in  the 
wall  either  by  skilled  or  unskilled  hands,  the  webs 
of  the  block  w^ould  always  be  in  vertical  alignment,  in 
order  thus  to  develop  the  maximum  load-bearing 
capacity  of  the  wall. 

3.  To  so  design  the  block  that  the  construction  of 
load-bearing  walls  would  be  simplified  and  the  cost 
of  labor  in  building  them  would  be  reduced. 

(Direct  examination  closed.)     [54 — ^34] 

Deposition  of  B.  F.  Cake,  for  Plaintiff. 

B.  F.  CAKE,  a  witness  called  to  testify  in  the 
above-entitled  cause  in  behalf  of  the  plaintiff,  after 
having  been  first  duly  cautioned  and  sworn,  in  an- 
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swer  to  interrogatories  propounded  to  him  by  Mr. 

MACKLIN,  testified  as  follows: 

My  name  is  B.  F.  Cake ;  41  years  of  age ;  residing 
at  Renton,  Washington;  plant  superintendent  for 
the  Denny-Renton  Clay  &  Coal  Company.  I  have 
charge  of  the  plant  at  which  Heath  Unit  Tile  are 
manufactured. 

Q.  Are  you  at  the  present  time  engaged  in  the  pro- 
cesses of  manufacturing  some  of  this  tile? 

A.  Yes. 

Q.  How  long  has  your  company  been  engaged  in 
this  manufacture? 

A.  About  six  to  eight  months. 

Q.  Do  you  know  why  your  company  took  up  the 
manufacture  of  this  tile  ? 

A.  Owing  to  its  load-bearing  qualities  and  simpli- 
city of  wall  construction.  I  regard  Heath  tile  su- 
perior to  other  tiles  which  I  have  seen  or  know  of. 
Since  we  started  the  manufacture  of  the  Heath  unit 
tile,  we  have  made  approximately  250,000  double 
units,  together  with  the  necessary  singles  and  other 
shapes  for  same.  I  was  taken  into  consultation  con- 
cerning the  advantages  of  manufacturing  these  tile. 
The  Heath  tile  dies  were  represented  to  be  balanced 
units,  which  we  have  found  them  to  be.  That  is, 
that  the  ware  can  be  made,  dried  and  burned  with  a 
minimum  loss.  That  has  been  our  experience. 
Aside  from  starting  new  dies,  our  drying  loss  under 
average  conditions  has  not  exceeded  2^0 .  We  find 
that  our  equivalent  in  cubic  feet  of  wall  capacity  of 
Heath  tile  is  equal  to  that  of  brick,  with  the  same 
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power  required.  The  maximum  output  of  our  ma- 
chine is  15,000  Double  Unit  Heath  Tile,  or  the  equal 
of  90,000  shale  face  brick  in  eight  hours.  For  cubic 
feet  of  [55 — 35]  wall  capacity,  we  find  that  it  re- 
quires less  labor  to  handle  Heath  tile  than  brick.  The 
saving  as  applied  to  the  making  amounts  to  approxi- 
mately 307o ;  to  setting  40% ;  to  burning  approxi- 
mately 30  7o  including  labor  and  fuel.  We  can  burn 
Heath  tile  approximately  from  40%  to  50%  quicker 
than  brick  depending  upon  weather  conditions. 
The  only  pictures  or  illustrations  of  the  plant  where 
these  tile  are  made  that  I  can  conveniently  give  you 
is  a  cutting  from  our  catalogue,  which  I  now  hand 
you.     The  plant  is  in  the  middle  of  the  page. 

(This  cut  is  offered  in  evidence  and  notary  is  re- 
quested to  mark  same  "Plaintiff's  Exhibit  'BB,' 
Picture  of  Denny-Renton  Clay  &  Coal  Company 
Plant,  Renton,  Washington.") 

(Direct  examination  closed.)     [56 — 36] 

Deposition  of  E.  Zimmerli,  for  Plaintiff. 

E.  ZIMMERLI,  a  witness  called  to  testify  in  the 
above-entitled  cause  in  behalf  of  the  plaintiff,  after 
having  been  tirst  duly  cautioned  and  sworn,  in  an- 
swer to  interrogatories  propounded  to  him  by  Mr. 
MACKLIN,  testified  as  foUows: 

My  name  is  E.  Zimmerli;  age,  40;  151  Cowper 
Street,  Palo  Alto,  California ;  construction  engineer. 
I  have  been  in  the  game  for  over  20  years.  In  1917, 
I  built  shipyard  of  G.  M.  Standifer  Construction 
Corporation,  Vancouver,  Washington ;  buildings  and 
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ways  at  a  total  expenditure  of  approximately  two 
and  one-half  million  dollars.  In  1918,  night  super- 
intendent of  the  Los  Angeles  Shipbuilding  and  Dry- 
dock  Co.  1920,  chief  engineer  for  the  Foundation 
Company,  building  new  mechanical  shops  for  the 
Standard  Oil  Company  at  Richmond,  California. 
Total  expenditure  of  two  and  one-half  million  dol- 
lars. Buildings  consisted  of  reinforced  concrete 
hollow  tile  and  timber.  In  the  course  of  this  work 
It  is  necessary  for  me  to  be  intimately  familiar  with 
various  forms  of  wall  construction  material,  and 
particularly  hollow  tile  wall  constructions  of  differ- 
ent kinds.  I  know  the  Denison,  Johnson  and  Na- 
tional fireproofing  type  of  tile.  I  have  had 
experience  in  laying  any  of  those  tiles. 

I  recently  had  occasion  to  construct  buildings 
using  the  Heath  system  of  wall  construction  with  the 
Heath  tile,  for  the  Foundation  Company  on  the 
buildings  for  the  Standard  Oil  Company  at  Rich- 
mond. All  shop  buildings  were  designed  for  future 
additions;  all  such  buildings  were  to  be  of  hollow 
tile  construction  and  after  due  investigation,  we  de- 
cided on  Heath  tile.  I  have  personally  laid  tile  and 
brick,  and  I  know  that  a  bricklayer  interested  in  his 
work,  giving  the  same  amount  of  energy  to  laying 
Heath  tile  to  the  laying  of  brick  will  be  able  to  lay 
500  or  more  tile  in  an  8  hour  day,  being  equivalent 
to  3,000  brick.     [57—37] 

That  would  not  be  true  of  Denison  or  other  foims 
of  tile.  To  my  knowledge  only  the  Denison  and 
Heath  tile  have  been  used  here,  Denison  tile  on  ac- 
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count  of  two  surfaces  to  be  fitted  at  one  time  could  not 
be  laid  as  fast  and  as  even  as  the  Heath  tile.  If  the 
bearing  surfaces  of  the  Denison  tile  are  not  mor- 
tared or  plastered  evenly,  then  the  wall  plastered  or 
unplastered  will  crack  in  due  time,  and  of  course  the 
bearing  surface  of  such  wall  will  be  impaired  through 
the  said  uneven  fittings,  because  this  uneven  fitting 
will  throw  the  vertical  webs  out  of  alignment,  where 
as  in  Heath  tile,  with  the  even  horizontal  mortar 
bed  you  can't  to  wrong  and  are  bound  to  get  the 
right  bearing  surface  there.  For  the  same  reason 
the  spacing  of  the  webs  in  the  tile  brings  them  auto- 
matically into  aligimient.  I  will  make  a  sketch  il- 
lustrating the  points  just  made,  of  the  two  mortar 
beds  for  each  course  of  tile  with  the  Denison  con- 
struction, and  a  single  mortar  bed  and  vertical  align- 
ment with  the  Heath  construction. 

(Witness  makes  a  sketch.) 

By  Mr.  MACKLIN.— This  sketch  is  offered  in 
evidence  and  the  notary  is  requested  to  ma/ce  same 
"Plaintiff's  Exhibit  Zimmerli  Sketch." 

"Q.  In  your  experience  as  an  engineer,  would  you 
consider  the  design  of  such  a  system  of  wall  con- 
struction to  be  something  which  any  engineer  or 
mechanic  could  do  if  called  upon  for  something  which 
required  ingenuity  and  study,  amounting  to  inven- 
tion? 

A.  I  think  it  is  an  invention.  It  required  study 
in  order  to  do  that.  It  is  all  very  easy  to  say  after 
you  have  seen  a  thing  that  anybody  could  do  it." 

(Deposition  closed.)     [58—38] 
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CARL  C.  WALTERS,  a  witness  called  to  testify 
in  the  above-entitled  cause  in  behalf  of  the  plaintiff, 
after  having  been  first  duly  cautioned  and  sworn,  in 
answer  to  interrogatories  propounded  to  him  by  Mr. 
MACKLIN,  testified  as  follows: 

Direct  Examination. 

My  name  is  Carl  C.  Walters;  age,  36;  residence, 
Zanesville,  Ohio;  manager  of  the  Harris  Brick 
Company. 

I  entered  the  clay  products  industry  in  1905  with 
the  Hydraulic  Pressed  Brick  Company  at  Philadel- 
phia.    For  three  years  I  was  salesman  and  for  four 
years  I  was  employed  in  one  of  their  yards  in  Brazil, 
Indiana,  getting  some  factory  experience,  doing  act- 
ual brickyard  labor,  and  for  one  year  I  was  employed 
by  the  same  company  as  superintendent  of  a  factory 
in  St.  Louis.     I  then  resigned  to  take  a  position  as 
manager  of  the  Hocking  Valley  Products  Company, 
Columbus,  Ohio,  from  which  position  I  resigned  to 
take  the  general  managership   of  the   Fultonham 
Texture  Brick  Company,  Fultonham,  Ohio.     From 
there,  on  account  of  illness  in  the  family,  I  went  to 
Los  Angeles,  and  w^ent  to  work  in  the  Los  Angeles 
Pressed  Brick  Company  as  assistant  to  the  presi- 
dent.    I  remained  there  for  a  year  and  a  half,  part 
of  this  time  in  the  service  of  the  Government,  in- 
specting and  expediting  shipments  of  hollow  tile  to 
one  of  the  Government  hospitals.     On  completion  of 
my  services  with  the  Government,  I  came  back  east 
and  took  my  present  position. 
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I  have  been  interested  in  various  forms  of  hollow 
tile  throughout  my  experience  in  the  clay  products 
industry.  The  ordinary  building  tile  of  a  dimension 
8x12x12  or  various  sizes  does  not  appeal  to  me  from 
a  building  standpoint.  The  Denison,  Natco,  and 
other  forms  of  hollow,  building,  wall  tile  appeared 
too  complicated  for  practical  and  economic  usage. 
In  accepting  the  position  with  the  Los  Angeles 
Pressed  Brick  Company,  I  was  [59^ — 39]  immedi- 
ately put  in  charge  of  the  Hollow  Tile  Department, 
and  they  were  at  that  time  face  to  face  with  the  pro- 
position of  securing  a  new  form  of  patented  hollow 
tile  to  manufacture.  My  attention  was  called  to  an 
advertisement  of  Heath  unit  tile,  carrying  some  cuts, 
and  the  efficacy  and  simplicity  from  a  building  and 
manufacturing  standpoint  was  at  once  apparent. 
We  negotiated  a  license  arrangement  with  Mr.  Fred- 
erick Heath  and  proceeded  with  the  manufacture 
and  sale. 

The  tile  not  only  proved  to  be  all  that  could  be 
desired  from  a  manufacturer's  point  of  view,  but 
it  also  filled  the  wants  and  the  demand  of  the  trade 
of  the  Los  Angeles  Pressed  Brick  Company. 

The  Heath  tile  has  its  advantage  in  manufacture 
in  that  it  is  a  uniformed  shaped  tile,  and  that  it  has 
the  added  strength  in  the  green  ware  by  the  double 
web,  which  occurs  in  the  center  of  the  tile.  The  die 
for  forming  the  tile  is  very  simple,  and  by  reason  of 
the  fact  of  the  strength  of  the  tile,  there  is  no  break- 
age w^hatsoever  after  leaving  the  mouth  of  the  ma- 
chine on  the  conveyor  belt  through  the  cutter. 


68  Heath  Unit  Tile  Company  vs. 

(Deposition  of  Carl  C.  Walters.) 

The  setting  on  cars  with  the  most  tile  means  a 
breakage  of  a  percentage,  and  in  fact  the  entire 
handling  of  them  through  the  kilns,  out  of  the  kilns 
to  the  yard,  or  to  the  car,  and  still  further  to  the  job 
and  in  the  scaffold.  It  is  as  simple  to  handle  Heath 
tile  as  handling  common  brick,  there  being  no  more 
waste,  and  by  reason  of  the  fact  of  their  being  a 
larger  unit,  there  is  not  as  much  waste,  for  green 
brick  of  standard  size  breaks  easily  with  the  slight- 
est provocation.  The  double  web  in  the  center  of 
the  tile  is  the  secret  of  it.  It  adds  strength  where 
strength  is  needed.  The  tile  being  of  uniform  size, 
dries  and  burns  of  a  uniform  size  and  is  laid  in  the 
w^all  in  the  same  manner  as  brick  are  laid,  interlap- 
ping  and  bonding.  The  uniformity  of  size  has  its 
telling  effect  in  thus  constructing  a  wall.     [60 — 10] 

The  Natco  tile  (Johnson)  stands  on  edge  and  the 
bearing  on  the  mortar  is  therefore  problematical. 
It  may  or  may  not  have  mortar  on  the  central  webs. 

The  Denison  tile  has  two  beds  of  mortal'  and  the 
unusual  shape  of  it  causes  an  unusual  shrinkage, 
and  this  shrinkage  is  apt  to  be  at  any  angle  other 
than  at  right  angles,  thus  making  it  necessary  to 
build  up  the  tile  with  mortar  to  a  straight  line, 
which  not  only  takes  time,  but  is  not  a  sure  process. 

It  was  demonstrated  that  the  Heath  tile  could  be 
laid  much  cheaper  than  could  the  Denison  or  the 
Denison  Heavy  duty  tile  on  the  Goverimient  work 
at  North  Island.  This  fact  was  demonstrated  on 
this  Government  work  and  it  resulted  in  the  Los 
Angeles  Pressed  Brick  Company  securing  the  order 
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for  the  Government's  requirements. 

The  comparison  with  ordinary  tile  is  wrong  for 
the  Heath  possesses  more  strength.  It  is  not  my 
opinion  that  the  Heath  tile  possesses  more  strength 
than  the  Denison  or  Natco,  but  by  reason  of  its 
shape  lays  up  with  more  strength.  In  other  words, 
the  wall  is  stronger  and  the  alignment  of  webs  is 
more  certain.  You  are  sure  at  all  times  of  getting 
one  hundred  per  cent  efficiency  in  strength  quality 
with  the  Heath  tile. 

"Q.  In  your  experience  in  building  tile  construc- 
tions, and  how  the  different  forms  came  to  be  used, 
do  you  consider  the  Heath  tile  to  constitute  an  ad- 
vance in  the  art  of  masonry,  or  would  it  in  your 
opinion  be  something  w^hich  any  mechanic  might 
make  if  called  upon?" 

''A.  At  this  date  my  reply  is  emphatically,  'Yes.' 
On  first  inspecting  the  tile  my  thought  was,  why  had 
it  not  been  made  and  used  in  the  Heath  system  of 
wall  construction  before.  The  first  casual  glance 
revealed  its  adaptability,  but  on  going  into  it,  I  real- 
ized that  it  required  a  good  deal  more  than  an  aver- 
age bi^in  to  figure  it  out,  and  the  more  thought 
given  to  it,  the  more  convinced  one  is  that  it  is  an 
invention  of  the  first  hand."     [61 — 41] 

My  enthusiasm  on  this  Heath  tile  question  is  so 
keen  that  I  am  hopeful  of  some  time  devoting  my 
entire  time  to  the  disposition  of  it.  I  have  many 
friends  in  the  selling  end  of  clay  products  in  the 
eastern  and  middle-western  states  whom  I  know 
will  sincerely  appreciate  securing  the  Heath  tile  for 
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their  customers,  and  my  actual  experience  has  con- 
vinced me  that  the  tile  has  but  to  be  shown  to  the 
building  public  to  spell  its  success.  In  presenting 
Heath  tile  wall  construction  to  Mr.  Richard  S. 
Requa,  Government  Architect  at  Rockwell  Field, 
North  Island,  San  Diego,  I  presented  them  to  a  man 
who  had  used  various  forms  of  hollow  tile  and  at 
almost  a  glance  he  enthusiastically  said,  "That  is 
the  tile  we  want,"  which  resulted  in  the  contractors 
placing  an  order  for  their  vast  group  of  buildings. 
These  tile  were  used  in  all  the  buildings  constructed 
on  North  Island  by  both  Army  and  Navy,  with  the 
exception  of  two  minor  buildings,  which,  at  my  sug- 
gestion, were  laid  up  of  Denison  and  Denison 
Heavy  Duty  Tile  for  the  purpose  of  getting  cost 
comparisons.  These  two  buildings  were  laid  up 
shortly  after  construction  started,  and  Heath  tile 
were  used  on  the  remaining  buildings,  which  fact  is 
very  significant.  I  will  also  add  that  in  presenting 
them  to  architects,  I  have  often  heard  the  remark, 
"I  don't  see  why  somebody  hasn't  thought  of  this 
application  of  a  tile  to  a  wall  before  this." 
(Deposition  closed.)     [62^ — 42] 

Deposition  of  Harlow  B.  Potter,  for  Plaintiff. 

HARLOW  B.  POTTER,  called  as  a  witness  in 
behalf  of  the  plaintiff,  after  having  been  first  duly 
cautioned  and  sworn,  in  answer  to  interrogatories 
propounded  to  him  by  Mr.  MACKLIN,  testified  as 
follows : 
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Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  name  is  Harlow  B.  Potter ;  age,  36  years ;  resi- 
dence, 2125  3rd  Avenue,  Los  Angeles,  California; 
occupation,  secretary  of  the  Los  Angeles  Pressed 
Brick   Company,   engaged  in  the   manufacture   of 
various  clay  products.     This  patent  1215149  shows 
the  Heath  patent  hollow  wall  construction.     The  il- 
lustration shows  how  these  walls  are  constructed 
and  also  one  of  the  tile  units.     We  manufacture  the 
Heath  tile  under  a    license    agreement    with    the 
Heath  Unit  Tile  Company  in  accordance  with  the 
disclosures   of  this  patent.     We  manufacture  and 
are  selling  tile  for  this  wall    construction    at    the 
present  time  and  find  that  this  is  a  valuable  part  of 
this  business.     This  construction  is  veiy  favorably 
received  by  architects,    contractors,    builders    and 
others.    We  have  manufactured  Denison  interlock- 
ing tile  as  well  as  regular  straight  w^all  tile  and  the 
demand  for  Heath  tile    for    wall    construction    is 
greatly  in  excess  of  that  for  any  other  interlocking 
or  special  w^all  tile  being  used  in  this  vicinity.     I  am 
not  a  technical  man,  but  the  general  reasons  for  the 
favorable  and  extended  use  of  this  tile,  in  my  opin- 
ion, are  the  simplicity  both  of  the  manufacture  and 
usage  of  this  tile,  their  strength  when  built  into  the 
wall  on  account  of  the  alinement  of  the  clay  webb. 
In  short  it  is  more  simple  to  make,  more  simple  to 
lay,  and  lays  up  at  less  cost  and  does  not  sacrifice 
the  interlocking  feature  of  the  Denison  or  other  wall 
tile.     Here,  for  example,  is  our  new  catalogue  we 
have  just  received  from  the  printer. 
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By  Mr.  MACKLIN. — This  catalogue  is  offered  in 
evidence  and  the  notary  public  requested  to  mark 
the  same     [63—43]     Plaintiff's  Exhibit  ^'FF." 

Deposition  of  Howard  Frost,  for  Plaintiff. 

HOWAED  FROST,  called  as  a  witness  in  behalf 
of  the  plaintiff,  after  having  been  first  duly  cau- 
tioned and  sworn,  in  answer  to  interrogatories  pro- 
pounded to  him  by  Mr.  MACKLIN,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  name  is  Howard  Frost;  37  years;  1526 
Fourth  Avenue,  Los  Angeles;  president  of  the  Los 
Angeles  Pressed  Brick  Company.  I  am  familiar 
with  the  various  forms  of  hollow  tile  now"  in  use 
in  this  vicinity  and  throughout  the  country.  Pat- 
ent No.  1215149,  shows  a  Heath  hollow^  tile  wall. 
The  illustrations  show"  a  cross-section  of  wall  built 
of  Heath  hollow"  tile. 

Q.  "Have  you  ever  manufactured  and  built  other 
forms  of  hollow  tile?" 

A.  "We  have.  We  manufactured  a  tile  known 
as  Denison  tile,  and  also  all  common  forms  of  hol- 
low tiles.  Of  these  tiles  we  consider  the  Heath  the 
best  from  the  manufacturers'  and  builders'  stand- 
point ? 

Q.  "Please  state  briefly  your  reasons  for  consider- 
ing Heath  tile  and  its  wall  construction  the  best." 

A.  "First,  from  the  manufacturing  standpoint, 
the  tile  are  much  simpler  in  all  processes  of  manu- 
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facture.  From  the  structural  standpoint,  the  tile 
are  more  quickly  assembled  in  the  wall,  which 
effects  a  considerable  economy  as  compared  with 
laying  common  brick  or  Denison  tile.  Another 
feature  which  is  considered  of  gi'eat  importance  by 
architects  and  engineers  and  builders  is  the  rein- 
forced web  and  shell  members  of  the  tile,  due  to  its 
vertical  alignment.  The  even,  horizontal  moitar 
beds  create  an  architectural  value  in  exterior  finish 
as  well  as  lending  to  simplicity  in  laying  the  tile." 

We  are  licensees  under  this  patent,  and  we  are 

manufactiuing  Heath  tile  in  very  large  quantities 
at  our  Alberhill  and  Santa  Monica  factories.  Here 
are  illustrations  showing  these  plants  just  men- 
tioned. 

:\Ir.  MACKLIX.— These  illustrations  are  offered 
in  evidence,  and  the  notary  is  requested  to  mark 
them,  respectively.  Plaintiff's  Exhibit  "G-G."  the 
AlberhiU  Plants,  and  Plaintiff's  Exhibit  ••HH."  the 
Santa    Monica   Plant. 

We  have  been  manufacturing  Heath  tile  since  the 
fall  of  1917.  Until  February  of  1920  we  were  man- 
ufactui-ing  Heath  tile  at  the  Alberhill  plant  only, 
and  since  Februaiy  of  1920  we  have  been  manufac- 
turing at  both  plants.  A  very  large  increase  in  the 
demand  and  i^roduction  of  Heath  tile  was  effected 
dui'ing  1919  and  1920.  which  has  veiy  largely  re- 
placed both  Denison  tile  and  coromon  brick.  The 
foiTQer  has  not  been  manufactured  in  commercial 
quantities   for  the  last   six  months   or  more.     We 
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have  manufactured  and  sold  approximately  16,000 
tons  of  Heath  hollow  tile  from  January  1st  to  Sep- 
tember 30,  1920,  inclusive.  In  this  connection  I 
wish  to  say  that  due  to  lack  of  capacity,  we  were 
compelled  to  decline  a  large  amount  of  business, 
which  otherwise  would  have  amounted  to  at  least 
fifty  per  cent  more  than  we  have  done  in  said 
period.  16,000  tons  of  tile  represent  somewhat  over 
a  million  and  a  quarter  double  units  of  Heath  tile. 

Q.  *'Have  you  any  illustrations  in  the  nature  of 
photographs,  sketches,  drawings  and  the  like  of 
buildings  actually  constructed  in  this  vicinity  of 
Heath  tile  manufactured  by  you? 

A.  Many  of  such.  This  list  includes  residences, 
fruit-packing  houses,  churches,  schools,  garages, 
store  buildings,  and  the  like." 

The  WITNESS. — In  practically  all  these  struc- 
tures the  walls  are  load-bearing.  You  may  take  a 
number  of  these  sketches  and  newspaper  illustra- 
tions for  exhibits.  There  are  many  more  of  them, 
but  there  would  doubtless  be  considerable  repeti- 
tion.    [65—45] 

Here  are  ten  copies  of  photographs  of  structures, 
mostly  in  the  course  of  construction,  which  photo- 
graphs we  have  had  made  to  illustrate  the  success- 
ful use  of  the  tile  and  the  wide  variety  of  building 
to  which  it  is  adapted.  These  photographs  were 
made  by  Mr.  LeRoy  Hulbert,  of  Los  Angeles,  who 
makes  such  photographs  for  us  frequently,  but  who, 
owing  to  sickness,  is  behind  in  his  work,  and  there 
are   considerable  number   of  structures   we   would 
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like  to  show  which  he  has  not  yet  had  the  oppor- 
tunity to  photograph. 

Q.  You  may  have  this  editorial  in  the  "South- 
west Builder  and  Contractor"  as  an  exhibit. 

Mr.  MACKLIN.— This  page  11  of  the  "South- 
west Builder  and  Contractor,"  of  November  12th, 
is  offered  in  evidence,  and  the  notary  is  requested 
to  mark  the  same  Plaintiff's  Exhibit,  Published 
Editorial,    "MM." 

The  WITNESS.— It  will  be  noted  in  this  article 
that  factors  of  safety  are  mentioned  and  references 
made  to  tests  for  safe  loads.  We  find  by  experi- 
ence that  the  walls  are  actually  capable  of  much 
greater  loads,  even  at  the  same  factor  of  safety. 

Mr.  MACKLIN. — These  illustrations  are  offered 
in  evidence,  and  the  notary  is  requested  to  mark 
the  sheaf  of  illustrations  as  Plaintiff's  Exhibit 
"II." 

The  WITNESS.— I  personally  consider  the 
Heath  tile  w^all  construction  to  be  an  invention. 
Our  experience  with  the  building  trade  is  such  that 
we  realize  that  to  construct  a  w^all  of  this  kind  re- 
quires more  than  ordinary  mechanical  skill  or  ex- 
perience in  building,  and  it  appears  to  be  the  result 
of  study  and  ingenuity  of  a  high  order. 

(Deposition  closed.)     [66 — 16] 

Deposition  of  John  Parkinson,  for  Plaintiff. 
JOHN  PAEKINSON,  called  as  a  witness  in  be- 
half of  the  plaintiff  being  first  duly  sworn,  in  an- 
swer to  interrogatories  propounded  by  Mr.  MACK- 
LIN, testified  as  follows : 
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Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  name  is  John  Parkinson;  58  years  of  age; 
residence,  Los  Angeles ;  architect ;  I  have  been  prac- 
ticing in  Los  Angeles  for  26  years.  I  am  familiar 
with  the  wall  construction  known  as  Heath  miit  tile. 
I  have  specified  it,  and  I  built  a  portion  of  my  own 
house  of  Heath  tile.  It  gives  a  good  bond,  and  the 
size  and  shape  of  the  tile  is  such  that  it  is  very 
efficient. 

(Deposition  closed.)     [67 — 17] 

Deposition  of  F.  A.  Harrison,  for  Plaintiff. 

F.  A.  HARRISON,  called  as  a  witness  in  behalf 
of  the  plaintiff,  being  first  duly  sworn,  in  answer  to 
interrogatories    propounded    by    Mr.    MACKLIN, 

testified  as  follows: 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  name  is  P.  A.  Harrison;  45;  1522  Fourth 
Avenue,  Los  Angeles;  general  manager  of  the  Los 
Angeles  Pressed  Brick  Company.  Our  company  is 
licensee  under  Heath  patents,  and  we  are  manufac- 
turing the  tile  and  selling  it  at  the  present  time, 
and  have  been  since  the  fall  of  1917.  We  have 
manufactured  the  usual  forms  of  hollow  partition 
tile  and  the  Denison  patented  tile.  I  am  familiar 
with  the  so-called  Johnson  tile  wall  construction 
through  their  advertising.  Previous  to  my  connec- 
tion with  the  Pressed  Brick  Company  I  was  with 
the  C.  J.  Kubach  Company,  general  contractors,  of 
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Los  Angeles.  I  was  with  the  Kubach  Company 
about  five  years,  and  previous  to  that  I  was  with  the 
Los  Angeles  Investment  Company  three  years,  dur- 
ing which  time  we  erected  a  13-story  office  building 
at  Eighth  and  Broadway  and  the  Trinity  Audi- 
torium on  Grand  Avenue,  a  million-dollar  structure, 
being  general  superintendent  of  both  jobs.  Before 
that  I  was  with  Parkinson  &  Bergstrom,  architects, 
of  Los  Angeles,  for  a  period  of  between  five  and  six 
years,  during  which  time  I  was  general  superintend- 
ent of  their  work  in  Los  Angeles  and  vicinity. 
There  are  many  advantages  in  the  use  of  the  Heath 
tile  that  were  very  apparent  to  me  from  the  first 
time  I  saw  it  used.  The  gTeat  advantages  of  this 
tile  over  the  other  fonns  of  patented  wall  tile  that 
had  been  upon  the  market  were  so  apparent  that  the 
contractor  would  only  consider  the  Heath  tile  upon 
repeat  orders.  This  was  especially  true  in  compar- 
ing with  the  Denison  tile,  which  had  been  thoroughly 
introduced  and  had  been  used  in  this  vicinity. 

Q.  "Are  special  instructions  required  to  brick- 
layers to  [68 — 18]  accomplish  the  vertical  align- 
ment of  webs  and  even  courses  in  lading  up  one  of 
these  walls? 

A.  No,  because  the  sizes  and  proportions  of  the 
tile  lay  naturally  with  the  webs  in  perfect  align- 
ment." 

Some  of  the  other  patented  tile  are  referred  to 
by  the  trade  as  interlocking.  As  I  understand  this, 
interlocking  usually  refers  to  offset  tile,  for  in- 
stance, a  tile  of  a  "T"  shape  or  a  '^Z"  shape.     It 
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has  been  my  experience,  however,  that  the  so-called 
"T"  shape  tile  are  not  interlocking  in  the  sense  that 
the  tile  cannot  be  removed  from  the  wall  without 
displacing  the  tile  adjoining.  I  believe  the  word 
"interlocking"  has  been  applied  to  these  tile  more 
with  the  view  of  the  sales  value  of  the  word  than 
because  of  any  practical  feature  of  it.  I  believe 
Heath  tile  is  bonded  better  than  any  other  inter- 
locking tile,  as  it  does  not  depend  on  thin  strips  of 
mortar  to  hold  it  together,  but  has  a  full  bed  of 
mortar  the  full  width  of  the  wall.  From  my  experi- 
ence in  wrecking  hollow  tile  walls,  I  am  thoroughly 
convinced  that  the  mortar  used  in  a  hollow  tile  wall 
is  of  vital  importance  to  the  strength  of  the  wall, 
and  that  any  reduction  of  the  width  of  the  bed  is 
detrimental  to  the  strength  of  the  wall. 

After  the  introduction  of  the  Heath  tile,  we 
found  the  demand  growing  beyond  our  expectations, 
so  much  so  that  we  were  entirely  swamped  with 
orders,  our  customers  much  preferring  it  to  the 
Denison  Company ;  and  on  account  of  its  great  prac- 
ticability we  were  unable  to  make  delivery  upon 
our  orders,  and  had  to  take  orders  only  upon  ninety 
days'  delivery,  and  even  found  we  could  not  make 
delivery  in  that  time.  The  demand  for  Heath  tile 
has  kept  up  steadily,  even  when  the  demand  for  the 
common  partition  tile  dropped  off  somewhat.  We 
are  at  present  far  behind  on  our  orders  for  Heath 
tile.  I  would  say  that  the  cost  of  manufacturing 
the  Heath  tile  is  much  less  than  we  can  manufac- 
ture the  Denison  at  the  present  time.     The  Denison 
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or  any  other  tile  with  offsets  [69 — 49]  is  much 
harder  to  handle  and  manufacture  than  the  Heath. 
It  is  also  easier  to  handle  the  Heath  in  shipping 
than  tile  with  offsets,  and  we  have  less  breakage 
also.  One  big  advantage  in  the  manufacture  of 
Heath  tile  is  that  we  only  have  two  dies,  one  for 
the  wall  tile  and  the  other  one  for  the  corners  of 
jamb  tile.  This  wall  tile  die  used  for  the  full  8x5i/^- 
xlli/2  tile,  and  also  for  the  half-tile.  By  placing  a 
wire  across  the  face  of  the  same  die,  we  manufac- 
ture the  so-called  4x51/^x111/2  tile.  Also  with  the 
same  die  we  make  the  tile  known  as  the  one-half 
double  unit.  In  this  way  we  are  enabled  to  run  the 
three  sizes  of  tile  with  the  same  die,  and  all  in  a 
short  space  of  time,  thereby  bringing  the  tile  of  each 
size  in  the  same  kiln  with  no  difficulty,  and  enabling 
us  to  make  immediate  shipment  from  the  kiln  when 
cooled  off,  filling  orders  containing  each  size  of  tile 
required  to  build  a  structure. 

We  had  considerable  difficulty  introducing  the 
Heath  tile  on  account  of  the  thoroughly  established 
condition  of  the  Denison  tile  in  our  market.  I 
firmly  believe  if  it  had  not  been  for  the  extreme 
practicability  of  the  Heath  tile,  we  would  have  been 
unable  to  have  placed  the  new  tile  upon  the  market 
with  anything  like  the  success  we  have  had  with 
the  Heath  tile.  I  also  know  from  personal  experi- 
ence that  one  reason  for  the  large  sales  of  Heath 
tile  has  been  on  account  of  the  practicability  of  the 
tile,  and  that  these  tiles  have  displaced  many  frame 
structures  that  would  have  been  built,  and  also  com- 
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mon  brick  buildings  have  been  changed  to  Heath 
tile,  where  brick  was  specified.  I  believe  it  to 
be  much  stronger  than  any  other  wall  tile.  This  is 
based  on  tests  our  company  had  made  by  the  Uni- 
versity of  California  at  Berkeley  and  by  the  Bureau 
of  Standards  at  Denver,  Colorado.  Page  9  of  our 
leaflet  on  the  Heath  tile  has  a  record  of  these  tests. 
[70—50] 

Mr.  MACKLIN. — This  page  from  the  Heath  ad- 
vertising leaflet  is  offered  in  evidence,  and  the  no- 
tary is  requested  to  mark  the  same  Plaintiff's  Ex- 
hibit "JJ." 

Mr.  MACKLIN. — One  of  these  complete  leaflets  is 
offered  in  evidence,  and  the  notary  is  requested  to 
mark  the  same,  Los  Angeles  Pressed  Brick  Com- 
pany leaflet,  Plaintiff's  Exhibit  "KK."     [71—51] 

Deposition  of  Herbert  J.  Simon,  for  Plaintiff. 

HERBERT  J.  SIMON,  a  witness  called  to  testify 
in  the  above-entitled  cause  on  behalf  of  the  plaintiff, 
in  answer  to  interrogatories  propounded  by  Mr. 
MACKLIN,  testified  as  follows: 

My  name  is  Herbert  J.  Simon;  34;  524  West 
Forty-fifth  Street;  salesman  with  the  Los  Angeles 
Pressed  Brick  Company. 

Q.  Have  you  sold  hollow  building  tile  of  any 
kind'? 

The  WITNESS.— I  have  sold  partition  tile,  fire- 
proofing,  and  Heath  tile.  Heath  tile  has  the  ad- 
vantage of  being  laid  up  in  a  solid  bed  of  mortar, 
making  a  more  substantial  wall  construction.     The 
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alignment  of  webs  give  it  a  better  bearing  strength. 
The  three  air  spaces  in  a  single  unit  give  it  a 
thermic  effect.  The  fact  of  the  three  air  spaces 
makes  it  a  wall  that  has  better  insulation  than  par- 
tition tile  or  ordinary  two-void  tile.  From  the 
viewpoint  of  the  mason  and  my  interviews  with 
masons  who  have  handled  both  kinds  of  tile,  they 
prefer  this  tile.  They  are  easier  to  handle  and  not 
so  cumbersome.  It  lays  up  with  brick  veneer  or 
facing,  and  is  easil}^  bonded  in  with  brick  veneer  or 
facing.  In  cutting  chases  in  the  walls  for  electrical 
conduits  or  pipe,  the  tile  is  not  materially  weakened 
for  the  simple  reason  that  it  has  that  double  web  in 
the  tile,  which  straightens  the  wall,  which  ordinary 
partition  tile  does  not  have;  and  when  the  chase  is 
cut  in  an  ordinary  partition  tile,  it  tends  to  weaken 
that  tile.  [72 — 52]  The  advantage  of  this  tile 
over  patented  tile  such  as  the  Denison  tile  is  its 
simplicity.  It  does  not  require  a  great  number  of 
units  to  build  a  wall  of  any  size  or  shape.  After 
the  tile  is  in  the  wall,  it  lays  up  to  truer  and 
straighter  lines  than  the  ordinary  partition  tile. 
The  surface  of  Heath  tile  does  not  warp  as  much  in 
comparison  as  a  12x12  surface  of  the  other  tiles, 
and  therefore  requires  less  plaster  in  the  finish, 
both  inside  and  outside  of  the  wall. 

I  have  sold  a  great  deal  of  tile  to  be  exposed 
for  exterior  finish,  both  in  residence  and  factory 
construction.  Heath  tile  can  be  sold  for  outside 
finish  because  it  is  adapted  for  any  style  of  archi- 
tecture, for   example,  in  the   old  English  style   of 
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home.  The  old  English  style  of  home  can  be  car- 
ried out  in  substitution  of  brick  and  can  be  worked 
in  with  brick.  We  find  it  adapted  to  Spanish  archi- 
tecture on  account  of  its  color  and  texture.  From 
the  viewpoint  of  economy,  the  plastering  of  the  ex- 
terior is  quite  an  item,  and  the  difference  in  the  cost 
between  smooth  faced  and  the  scored  tile  is  very 
nominal,  compared  with  the  plastering.  We  are 
not  pushing  this  smooth-faced  tile  because  we  can- 
not fill  the  orders  that  we  have.  We  have  a  data 
sheet  showing  the  exact  cost  of  Heath  tile  in  a  wall 
and  the  exact  cost  of  brick  in  a  wall. 

Mr.  MACKLIN.— The  cost  sheet  is  offered  in 
evidence,  and  the  notary  is  requested  to  mark  the 
same  Plaintiff's  Exhibit  ''LL." 

The  WITNESS. — I  am  changing  the  notations  of 
the  price  of  brick,  because  the  printed  cost  is  an  old 
price.  This  brick  is  based  on  a  very  liberal  esti- 
mate. We  based  a  day's  work  on  2,000  brick,  but 
most  of  the  master  brick  masons  would  like  to  know 
where  they  can  get  a  brick  mason  that  would  lay 
2,000  brick  a  day.  [73—53]  They  only  lay  about 
1,500.  We  based  it  on  the  old  labor  schedules  of 
2,000  brick  a  day.  As  a  matter  of  fact,  the  tile  can 
be  laid  into  the  wall  approximately  ten  to  twelve  per 
cent  cheaper  than  brick,  in  this  locality. 
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Deposition  of  Earl  B.  Newcomb,  for  Plaintiff. 

EARL  B.  NEWCOMB,  a  witness  called  to  testify 
in  the  above-entitled  cause  on  behalf  of  the  plain- 
tiff, having  first  been  duly  cautioned  and  sworn,  in 
answer  to  interrogatories  propounded  by  Mr. 
MACKLIN,  testified  as  foUows: 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

I  am  Earl  B.  Newcomb;  39;  221  North  Berendo, 
Los  Angeles;  contractor  and  engineer.  I  am  thor- 
oughly familiar  with  the  Heath  system  of  wall  con- 
struction. I  have  studied  the  tile  as  laid  into  a 
wall,  and  its  advantages  with  reference  to  other  hol- 
low tiles.  In  connection  with  my  engineering  work, 
such  knowledge  is  essential.  I  used  Heath  in  the 
Pantages  Theater  and  office  building.  It  was  used 
as  a  curtain  wall,  between  the  stage  portion  of  the 
theater  and  the  offices,  on  Seventh  Street,  which  is 
recognized  by  the  local  ordinances  as  a  fire  wall, 
ordinarily  requiring  brick  construction.  On  ac- 
count of  the  numerous  webs  and  advantages  of 
bond,  I  w^as  able  to  convince  the  building  depart- 
ment that  it  was  the  equal  of  a  brick  curtain  wall, 
and  obtained  their  permission  for  the  substitution. 
My  advantage  in  this  case  was  the  cheap  price  of 
tile  per  cubic  foot  and  the  ease  and  facility  of  lay- 
ing, the  cost  of  which,  including  the  mortar,  does 
not  exceed  about  60  per  cent  of  laying  brick  under 
the  same  conditions.  In  addition  to  this,  it  reduced 
the  dead  load  on  the  concrete     [74—54]     frame  50 
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per  cent  of  cubic  foot  of  wall.  Owing  to  the 
numerous  vertical  webs  and  the  dead  air  spaces,  I 
consider  it  a  better  fire  resistant  than  a  solid  brick 
wall.  Partition  tile  would  not  compare  with  it  at 
all  as  an  insulator.  The  dead  air  spaces  are  not  to 
be  found  and  are  not  possible  in  the  ordinary  parti- 
tion tile.  The  ordinary  hollow  tile  is  not  consid- 
ered as  a  structural  material  in  any  sense  of  the 
word.  It  is  for  use  only  as  a  filler  wall.  On  the 
other  hand  this  Heath  material,  owing  to  the 
peculiar  design  of  the  blocks,  whereby  the  vertical 
webs  in  every  case  come  in  alignment,  is  entirely 
practical  as  a  structural  material  for  use  in  bearing 
walls  where  ordinarily  brick  would  be  used.  Deni- 
son  hollow  tile  costs  more  to  lay  on  account  of  the 
variety  of  shape  of  blocks,  such  as  starting  tiles, 
finishers,  half  tiles  and  special  shape  jamb  tiles, 
that  you  have  to  have  handed  to  the  mason  on  the 
scaffold  at  all  times.  My  experience  has  been  that 
a  mason  wastes  considerable  time  in  hunting  around 
for  the  particular  shape  block  that  he  wants  to  use. 

Deposition   of   Percy   G.   Anderson,  for  Plaintiff. 

PERCY  G.  ANDERSON,  a  witness  called  on  be- 
half of  the  plaintiff,  being  duly  cautioned  and 
sworn,  testifies  as  follows: 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  name  is  Percy  G.  Anderson;  age,  41  years; 
residence,  1419  N.  New  Hampshire  Street,  Los  An- 
geles;  occupation,   general   building   contractor.     I 
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know  the  Heath  system  of  building  walls  of  hollow 
tile.  I  have  used  Heath  tile  in  the  construction  of 
buildings  for  example,  one  of  these  is  the  Congre- 
gational Church  at  Hollywood.  There  was  a  pic- 
ture of  this  in  last  week's  ''Southwest  Builder  and 
Contractor"  at  page  10.     [75 — 55] 

By  Mr.  MACKLIN.— Page  10  of  the  "Southwest 
Builder  and  Contractor"  is  detached  and  offered  in 
evidence  and  the  notary  requested  to  mark  the  same 
as  Plaintiff's  Exhibit  "NN." 

I  find  Heath  hollow  tile  convenient  and  eco- 
nomical to  lay  and  makes  a  satisfactory  load- 
bearing  wall  and  of  very  satisfactory  appearance, 
also  is  effective  insulation.  In  this  picture  of  this 
Hollywood  building  (Plaintiff's  Exhibit  "NN") 
some  of  the  corners  are  built  with  brick.  This  was 
done  because  the  brick  company  was  unable  to 
deliver  sufficient  Heath  tile  to  finish  the  job  and  it 
works  out  very  nicely  to  use  brick  at  the  corners 
because  of  the  relative  size  of  the  tile  and  brick. 
I  hope  to  continue  to  use  Heath  tile. 

(Deposition  closed.) 

Deposition  of  P.  C.  Knudsen,  for  Plaintiff. 

P.  C.  KNUDSEN,  being  duly  cautioned  and 
sworn,  deposes  and  says  in  answer  to  interro- 
gatories propounded  to  him  by  Mr.  MACKLIN  as 
follows : 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  name  is  P.  C.  Knudsen;  age,  38;  1221  Solano 
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Avenue,  Vallejo,  California;  masonry  contractor. 
I  am  familiar  with  various  forms  of  hollow  tile, 
and  have  used  Heath  system  of  building  walls  of 
hollow  tile.  Plaintiff's  Exhibit  ''DD"  is  the  Pres- 
byterian Church  that  I  built  under  the  supervision 
of  Mr.  'Starbuck,  architect,  at  Marin  and  Caroline 
Streets,  Vallejo,  California,  using  Heath  unit  tile.  I 
have  studied  the  advantages  of  various  forms  of 
hollow  tile  and  I  consider  the  best  is  the  Heath  unit 
tile,  because  [76 — 56]  it  is  easy  to  handle  for  the 
bricklayer  and  the  laborer  and  it  makes  a  good 
strong  wall,  can  easily  be  substituted  for  iron  lintels 
over  the  windows  and  easy  to  finish  corners  and 
offsets.  It  is  a  strong  wall  because  the  vertical 
webs  all  come  in  line;  in  a  12"  wall  you  have  six 
straight  bangs  (webs)  over  one  another.  This  is 
not  true  of  other  hollow  tile  I  know  of  in  the  same 
good  way  that  the  Heath  tile  is.  (Witness  makes 
a  sketch  illustrating  the  arrangement  in  the  Heath 
hollow  tile,  and  marks  on  the  sketch  the  size  of  the 
wall.) 

Here  we  have  one  web  to  support  two,  and  here 
we  have  two  webs  to  support  one.  (Witness  indi- 
cating on  sketch.)  In  this  12''  wall  we  have  four 
straight  vertical  webs  right  above  one  another  in- 
side the  wall,  w^hich  shows  it  carries  an  equal  weight 
and  makes  a  stronger  wall. 

By  Mr.  MACKLIN.— This  sketch  is  offered  in 
evidence  and  notary  is  requested  to  make  same 
Defendant's  Exhibit   "EE,"  Knudsen   Sketch. 

I  am  familiar  with  the  Denison  tile.    I  have  laid 
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them  myself.  I  prefer  to  use  Heath  tile,  because 
it  will  make  a  stronger  wall  and  it  is  easier  to 
handle.  I  am  recommending  it  now  for  the  Baptist 
Church  at  Vallejo  and  a  couple  of  other  buildings 
in  Vallejo.  In  increasing  a  wall  from  8''  to  12'', 
or  12"  to  16",  or  16"  to  20",  you  have  a  full  level 
mortar  bed  throughout  the  wall,  which  you  would 
not  have  in  any  other  interlocking  tile.  The  differ- 
ent thicknesses  of  wall  work  out  very  easy.  In  an 
8"  wall  you  have  one  double  unit,  in  a  12"  you  have 
one  double  and  one  single,  in  a  16"  two  double  and 
in  a  20"  wall  two  doubles  and  one  single.  In  all 
these  walls  you  have  alternating  bond  throughout. 
(Photograph  of  Presbyterian  Church,  Vallejo, 
California,  referred  to  by  witness  is  offered  in  evi- 
dence and  the  notary  is  requested  to  mark  the  same 
Plaintiff's  Exhibit  "DD,"  Church  Built  of  Heath 
Tile.)     [77—57] 

Deposition  of  John  R.  Gwynn,  for  Plaintiif . 

JOHN  R.  GWYNN,  being  duly  cautioned  and 
sworn,  deposes  and  says  in  answer  to  interrogatories 
propounded  by  Mr.  MACKLIN  as  follows: 

My  name  is  John  R.  Gwynn;  age,  49;  3868  Jack- 
son Street,  San  Francisco;  manager,  N.  Clark  & 
Sons,  San  Francisco,  California. 

"Q.  In  the  course  of  your  work  and  dealings  as 
manager  of  N.  Clark  &  Sons,  have  you  had  occasion 
to  use,  sell  or  otherwise  deal  in  Heath  tile  and  wall 
construction?" 

"A.  Yes,  very  frequently.     N.  Clark  &  Sons  are 
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licensed  to  manufacture  or  have  manufactured  for 
them  Heath  tile  and  sell  them  in  all  forms  and  for 
various  kinds  of  walls.    We  are  pushing  the  sale  of 
this  tile  at  every  opportunity." 

We  became  interested  in  the  Heath  hollow  tile 
first  from  a  manufacturing  standpoint,  because  the 
pattern  would  facilitate  simple  and  economical  pro- 
duction and  at  the  same  time  meet  every  need  in 
wall  construction.  I  have  studied  the  mechanical 
characteristics  of  the  tile  forms  and  the  effects  when 
laid  up  into  the  wall.  The  advantages  are, — eco- 
nomical to  manufacture,  easy  to  handle  and  the 
simplicity  of  the  construction  principle,  thus 
making  it  very  easy  for  brick  masons  to  use  with- 
out special  instruction,  as  the  tile  work  to  the  same 
conditions  in  wall  construction  as  established  for 
brick.  The  alignment  of  webs  one  over  the  other 
is  automatically  obtained  without  complication  and 
the  necessity  of  using  various  shaped  tile,  as  is  the 
case  with  other  makes. 

"Q.  Do  you  consider  the  design  of  the  Heath 
tile  system  of  wall  construction  to  be  an  invention 
or  within  the  province  of  the  ordinary  mechanic?" 

*'A.  The  tile  are  ingenious  to  say  the  least. 
Until  Mr.  Heath's  inventive  genius  was  brought 
to  bear,  the  building  world  had  no  such  means  of 
wall  construction  in  hollow  building  tile.  It  has 
been  regarded  as  an  advance  in  the  art  of  better 
masonry. ' '     [78 — 58] 

"Q.  Have  you  any  photographs  or  like  evidence 
of  actual  buildings  in  which  the  Heath  tile  has  been 
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used  through  your  business  efforts? 

"A.  Yes,  many." 

"Q.  Please  show  me  some  of  these  photographs 
for  use  in  this  record,  showing  specific  uses  or 
advantages." 

The  WITNESS.— Referring  to  Exhibit  "CC," 
this  picture  is  a  reproduction  of  an  apartment  house 
in  San  Francisco  at  Eddy  and  Jones  Streets,  the 
upper  story  of  which  was  constructed  entirely  of 
Heath  tile.  When  the  owners  desired  to  add  this 
additional  story,  the  architects  and  engineers  dis- 
covered that  the  original  steel  frame  and  walls  of 
the  original  building  would  not  support  an  addi- 
tional story  if  constructed  of  additional  steel  work 
and  brick  walls.  Heath  unit  tile  made  it  possible 
to  add  this  additional  story,  because  it  was  40  per 
cent  lighter  than  brick  construction,  and  it  would 
meet  with  the  city  ordinances  and  inspector's  re- 
quirements, and  sustain  the  load  of  the  roof  and 
other  stresses  incident  to  construction. 

This  picture  (Plaintiff's  Exhibit  "DD")  is  of  the 
Presbyterian  Church  at  Vallejo,  California.  It  is 
noticeable  in  the  design  of  the  facade  of  this  build- 
ing that  it  required  a  tile  that  would  be  adaptable 
to  the  many  features  of  construction,  such  as  the 
different  offsets  or  breaks  in  exterior  wall,  size  and 
position  of  A^indows.  It  will  also  be  noticed  that 
the  walls  in  which  tile  were  used  in  this  edifice  are 
load-bearing  walls.     [79 — 59] 
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THOMAS  M.  WAED,  being  duly  cautioned  and 
sworn,  deposes  and  says  in  answer  to  interrogatories 
propounded  by  Mr.  MACKLIN  as  follows: 

I  am  Thomas  M.  Ward;  age,  50;  1260  California 
Street,  San  Francisco,  California;  assistant  district 
engineer  for  the  Foundation  Company,  San  Fran- 
cisco. I  am  familiar  with  various  wall  construction 
materials,  including  hollow  tile,  and  I  know  the 
Heath  system  of  hollow  tile  wall  construction.  I 
have  specified  it  and  used  it  in  construction  work. 
It  is  simple,  affords  good  load-bearing  character- 
istics and  is  more  easily  handled  than  other  patented 
tile  on  the  market.  Naturally,  I  have  studied  it  in 
order  to  have  used  it.  It  has  a  peculiar  arrange- 
ment of  internal  webs,  which  produces  a  vertical 
alignment  of  the  internal  as  well  as  the  external 
webs  in  various  thicknesses  of  wall.  Its  simple 
exterior  permits  it  to  be  laid  without  special  in- 
structions to  brick  masons.  I  expect  to  continue  to 
recommend  the  use  of  this  tile  whenever  oppor- 
tunity presents,  provided  the  manufacture  keeps 
up  with  the  demands  and  can  supply  materials 
when  required. 

(Deposition  closed.)     [80 — 60] 

Deposition  of  G.  D.  Clark,  for  Plaintiff. 

G.  D.  CLARK,  being  duly  cautioned  and  sworn, 
in  answer  to  interrogatories  propounded  by  Mr. 
MACKLIN,  says  as  follows: 

My  name  is  G.  D.  Clark;  age,  62;  Menlo  Park, 
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California;  secretary-treasurer  and  general  man- 
ager of  N.  Clark  &  Sons,  San  Francisco,  California. 
Our  business  is  the  manufacture  of  clay  products, 
such  as  architectural  terra  cotta,  pressed  brick, 
Yitrified  pipe,  hollow  clay  tile  and  other  kindred 
products.  We  have  been  engaged  in  this  business 
about  45  years.  Through  my  association  with  the 
manufacture  of  clay  products,  I  have  had  oppor- 
tunity through  various  channels  to  become  ac- 
quainted with  many  inventions  relating  to  the  use 
of  clay  products.  I  know  of  the  Heath  hollow 
building  tile  wall  construction.  We  are  licensees 
under  the  Heath  patents.  In  the  past  ten  years 
we  have  been  in  search  of  a  hollow  building  tile, 
the  pattern  of  which  would  be  easy  and  economical 
to  manufacture  and  at  the  same  time  meet  every 
need  in  wall  construction.  Several  patented  tile 
were  presented  for  our  consideration,  among  which 
were  the  Hercules,  Hun,  Denison  and  others,  but 
in  each  instance  their  impracticability  was  manifest 
and  in  consequence  abandoned.  Within  the  last 
two  years  we  learned  of  the  Heath  building  tile 
and  found  that  it  possessed  the  requirements  of  a 
tile  for  which  we  had  been  searching,  and  we  there- 
upon obtained  exclusive  right  to  manufacture  and 
sell  Heath  tile  in  Northern  California  and  the 
Hawaiian    Islands. 

The  shape  and  size  of  the  two  tile  make  it  eco- 
nomical to  manufacture  and  the  two  tile  are  made 
by  the  same  die.  There  is  less  waste  in  handling, 
drying  and  burning.     This  results  in  a  larger  out- 
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put  of  marketable  tile  produced  by  a  plant.  In  this 
regard  there  is  a  marked  advantage  over  an  angular 
shaped  tile,  or  a  tile  wall  construction  that  requires 
many  shapes.  Simplicity  is  its  great  advantage. 
The  shape  of  the  tile  is  such  that  it  resists  breakage 
in  handling  and  shipping.  It  being  40  per  cent 
[8T — 61]  lighter  per  cubic  foot  than  common  brick 
makes  an  equivalent  saving  in  railway  and  cartage 
costs. 

The  adaptability  of  the  double  and  single  tile  with 
the  interlocking  bond,  as  laid  in  the  wall,  meets  the 
measurements  and  methods  as  established  by  brick 
work,  thus  making  it  easy  for  brick  masons  to  use, 
and  without  special  instruction.  The  various  thick- 
nesses of  walls  built  with  Heath  tile  are  the  same 
as  established  for  brick.  It  is  these  simple  features 
of  the  Heath  tile  construction  that  make  it  cheap 
and  practical.  The  alignment  of  webs  one  over  the 
other  produces  a  strong  wall  with  minimum  weight. 
It  is  regarded  as  an  advance  in  the  art  of  better 
masonry,  as  it  has  the  required  strength,  produces 
a  dry  wall,  gives  good  insulation  against  heat  and 
cold,  and  at  less  cost  than  any  other  construction. 
Its  simplicity  makes  it  essentially  practical. 

(Read  over  and  signed  by  witness.)     [82 — 62] 
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Deposition  of  Harry  E.  Drake,  for  Plaintiff. 

HARRY  E.  DRAKE,  being  duly  cautioned  and 
sworn,  deposes  and  says  in  answer  to  interrogatories 
propounded  by  Mr.  MACKLIN  as  follows: 

Direct  Examination. 
(By  Mr.  MACKLIN.) 

My  name  is  Harry  E.  Drake ;  age,  39 ;  1333  Lin- 
coln Way,  San  Francisco,  California ;  masonry  con- 
tractor. I  have  studied  the  characteristics  of  the 
Heath  tile  and  I  consider  Heath  tile  the  simplest 
and  it  makes  the  strongest  wall  of  interlocking  tile 
that  I  have  ever  used  or  have  seen.  An  interlocking 
tile  in  my  estimation  is  an  interbonding  tile  where 
every  course  bonds  with  the  course  above  and  be- 
low across  the  wall. 

I  built  eight  buildings  for  the  Government  at  the 
Naval  Air  Station,  Rockwell  Field,  San  Diego, 
California,  and  also  a  theatre  at  Vallejo,  California, 
and  several  other  small  jobs  in  San  Francisco.  At 
San  Diego  the  building  was  specified  in  ordinary 
hollow  building  tile  and  was  changed  to  Heath  tile 
on  account  of  the  use  of  these  tile  on  the  Army 
Buildings  at  the  same  place,  which  the  engineers 
and  officers  in  charge  considered  better  construc- 
tion than  the  ordinary  tile.  At  Vallejo  and  also 
on  a  building  in  Oakland,  the  same  architect  used 
Heath  tile  in  preference  to  brick  on  account  of  the 
load  saving  on  the  concrete  beams  and  curtain  walls 
and  the  saving  of  reinforced  steel  throughout  the 
building.  In  the  eight  buildings  at  the  Naval  Air 
Station,  I  used  approximately  200,000  Heath  tile. 
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The  tile  are  very  simple  to  lay  and  a  saving  in 
mortar  and  easier  to  handle.  We  have  no  difficulty 
in  gaining  the  alignment  of  the  webs  in  the  use  of 
Heath  tile,  none  whatever;  that  is  taken  care  of  in 
the  design  and  arrangement  of  the  tile.  [83 — 63] 
Patent  1215149  granted  to  Frederick  Heath  shows 
the  constructions  of  the  wall  as  I  have  laid  them. 
It  is  exactly  as  they  are  laid  and  the  only  way  they 
can  be  laid.  One  of  the  advantages  of  Heath  tile 
is  that  there  are  practically  only  two  different  units 
you  can  build  a  building  with,  there  being  no  com- 
plications whatever.  You  can  use  the  whole  unit 
and  split  it  for  half  and  a  corner  tile  is  the  only 
other  tile  you  have  to  use  in  the  whole  construction 
of  a  building. 

Q.  "Do  you  consider  the  design  of  the  Heath  tile 
wall  to  be  something  within  the  province  of  the  ordi- 
nary mechanic? 

A.  I  do  not.  I  consider  the  tile  is  quite  an  in- 
vention, because  I  have  never  seen  anything  like 
it  before  that  added  to  the  strength  of  the  building 
and  was  as  simple.  The  connecting  webs  one  over 
the  other  is  a  work  of  art  alongside  the  other  tile, 
because  none  of  the  other  ordinary  tile  I  have  seen 
have  Webs  that  bear  and  that  take  care  of  the  mor- 
tar joint  and  overrun  like  the  Heath  tile  do." 

(Deposition  closed.)     [84 — 64] 
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Testimony  of  Frank  Barnes,  for  Plaintiff. 

FRANK  BARNES,  a  witness  called  on  behalf 
of  the  plaintiff,  testifying  as  to  the  Emanuel  Hos- 
pital wall  (in  Portland  suit)  said,  "I  never  paid 
much  attention  to  whether  the  vertical  webs  Avere 
staggered  or  not." 

Cross-examination. 
(By  Mr.  GEISLER.) 

COURT. — I  think  these  photographs  of  the 
Emanuel  Hospital  walls  show  the  webs  are  stag- 
gered. 

Mr.  GEISLER.— I  should  like  to  object  on  the 
ground  they  are  contradicting  their  own  Witness. 

COURT. — There  is  an  end  view  that  shows  they 
are  staggered.     That  is  the  only  end  view  there  is. 

Witness  excused. 

Several  witnesses  called  on  behalf  of  the  plaintiff 
testifying  as  to  the  Emanuel  Hospital  wall  and 
other  walls  made  of  Columbia  Brick  Works  tile, 
said  that  the  inner  webs  would  be  staggered,  par- 
ticularly if  the  walls  were  twelve  inches  thick  as 
in  the  Emanuel  Hospital  walls.  For  example,  A.  J. 
Bingham,  testifying  as  to  a  garage  built  in  Port- 
land, Oregon,  of  building  blocks  purchased  from  the 
Columbia  Brick  Works  and  refers  to  Plaintiff's 
Exhibit,  Photograph  17,  says  the  inner  webs  are 
staggered  but  the  outside  ones  are  practically  over 
each  other,  and  further  says  these  walls  were  twelve 
inches  thick.  The  Court  asks  now  if  you  made  these 
two  center  webs  vertical,  then  you  w^ould  have  more 
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than  a  twelve-inch  wall.     Ans.  "You  couldn't  get 

them." 

(Plaintiff's  Exhibit  17,  above  mentioned,  was  duly 
offered  in  evidence  and  accepted,  and  stated  by  Mr. 
J.  H.  Gensler  of  Portland,  Oregon,  a  commercial 
photographer,  to  be  a  picture  made  from  a  negative 
taken  by  him  on  Sept.  2,  1918.  Introduction  of  the 
negative  was  expressly  waived  by  counsel.)  [85 — 
€5] 

Testimony  of  A.  G-rieve,  for  Defendant. 

A.  GRIEVE,  called  by  the  defendant,  testified  as 
follows : 

I  live  in  Tacoma.  I  am  a  masonry  contractor. 
I  have  done  nothing  but  lay  tiles  for  about  eight 
years.  I  have  used  Denison  tile  for  eight  years. 
There  is  nothing  new  in  the  idea  of  vertical  align- 
ing of  webs  of  hollow  tile.  (Objection,  Mr.  RAF- 
FERTY:  Witness  not  an  expert.) 

The  COURT. — He  has  been  laying  tile  for  eight 
years. 

Mr.  RAFFERTY.— That  does  not  qualify  him  as 
an   expert. 

The  COURT. — ^So  he  ought  to  know  whether  any- 
thing new  in  it  or  not. 

The  WITNESS.— I  have  laid  tile  for  eight  years 
but  it  is  a  principle  in  all  building  material  to  have 
the  arrangement  straight  or  else  the  wall  would  be  a 
weak  wall.  The  laying  of  bricks  suggests  the  same 
theory  to  my  mind.     [86 — 66] 
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Testimony  of  A.  Klose,  for  Defendant  (RecaUed). 
A.  KLOSE,  recalled  by  the  defense. 

Direct  Examination. 
(Questions  by  Mr.  GEISLER.) 

I  am  the  president  and  part  owner  of  the  Colum- 
bia Brick  Works.  I  have  had  in  the  last — ever 
since  1911  or  '12,  I  have  been  more  or  less  inter- 
ested in  tile  construction  and  expected  to  work  out 
some  new  ideas  in  regard  to  it,  etc.,  making  dies. 
If  the  tile  w^all  is  supposed  to  carry  the  weight  of 
the  building,  it  is  only  used  for  the  construction  of 
one  or  two-story  buildings. 

A.  "There,  of  course,  is  an  advantage  in  having 
the  webs  directly  over  each  other.  As  we  are  put- 
ting up  this  bunch  of  kiln  run  tile,  there  is  always 
variation  in  the  size,  and  it  would  be  practically 
impossible  to  construct  a  wall  out  of  ordinary  tile, 
kiln  run  tile,  where  the  webs  would  come  vertically 
above  each  other,  direct  vertical  alignment,  as  Mr. 
Heath  calls  it  in  his  patent. 

Q.  Do  you  see  anything  in  the  Heath  construction 
which  w^ould  differ  his  kind  of  w^all  from  any  other 
wall  in  that  particular? 

A.  I  could  see  nothing  unless  he  would  make  a 
tile  which  w^as  absolutely  select  as  to  size;  it  couldn't 
vary  a  sixteenth  of  an  eighth  of  an  inch  in  size; 
otherwise,  his  construction  would  be  no  good;  the 
webs  would  not  come  in  vertical  alignment. 

Q.  What  would  be  the  fact  if  he  attempted  such 
select  tile  construction,  in  regard  to  cost? 

A.  Well,  it  would  always  be  prohibitive,  would 
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be  cheaper  to  take  a  brick  wall  or  some  more  ex- 
pensive construction. 

Q.  Now,  state  whether  or  not  the  fact  that  the 
Tvebs  are  more  or  less  out  of  plumb  vertical  align- 
ment is  made  allowance  for  in  the  construction  of  a 
wall?        A.  Yes,  it  is." 

Q.  "I  would  like  to  know,  is  there  any  deduction 
made  from  the  supposed  supporting  strength  so  as 
to  allow  for  inequalities  in  vertical  alignment? 
^  A.  No,  there  is  not.  It  is  not  considered  suffi'cient 
to  [87 — ^^67]  make  any  allowance  in  that,  and  de- 
pends a  good  deal  on  the  block;  for  instance,  if  the 
webs  are  close  together,  it  does  not  hurt  as  much 
if  they  lap  over  a  little  bit,  but  if  the  webs  have  big 
openings,  like  the  Johnson  block  there,  then  it  would 
be  a  disadvantage  to  have  the  webs  lap  over; 
wouldn't  be  as  strong.  The  closer  the  webs  are 
together,  the  less  it  will  hurt  to  have  these  vertical 
webs  lap  over. 

Q.  I  would  like  to  get  from  you  a  statement  with 
respect  to  the  necessity  of  having  direct  vertical 
alignment — direct  vertical  alignment  of  the  webs 
in  your  tile  construction.  I  will  have  to  stack  them 
by  rule.  I  will  align  them  so  as  to  make  a  twelve- 
inch  wall.  You  may  state  whether  or  not  when  they 
are  arranged  in  twelve-inch  wall,  the  webs  are  or 
are  not  in  vertical  alignment? 

A.  They  are  not  in  vertical  alignment,  at  least 
the  center  webs. 

Q.  But  with  respect  to  the  outside  webs? 

A.  They  are  in  alignment. 
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Q.  Now,  a  wall  constructed  in  that  form  would 
be  sufficient  in  strength,  supporting  strength,  for 
what  height? 

A.  Up  to  three  stories,  and  for  about  ten  times 
the  necessary  strength  which  is  required  to  carry 
the  weight  of  it."  We  manufactured  two  unit 
blocks  in  1912;  in  the  latter  part  of  1912  or  early 
part  of  1913  I  began  the  manufacture  of  the  Deni- 
son  tile,  the  Denison  Interlocking  Block,  which 
patent  appealed  to  me,  and  I  thought  it  was  a  good 
sort  of  block  to  manufacture,  but  they  insisted  on 
our  making  such  a  large  unit  like  this  one  up  there, 
it  was  rather  impracticable  to  make  it  satisfactory 
to  us.  So  we  only  made  up  about  four  or  five  Jots, 
and  quit  the  manufacture  of  that  block,  and  as  we 
could  see  the  advantage  of  having  four  vertical 
webs  in  an  eight-inch  block  and  six  in  a  twelve-inch 
wall,  it  was  a  very  simple  matter  for  me  to  make 
a  block  with  four  vertical  webs,  and  a  small  block 
with  two  vertical  webs  in  order  to  [88 — 68]  make 
six  vertical  webs  in  a  twelve-inch  wall,  and  I  started 
to  manufacture  these  blocks.  I  started  to  manu- 
facture these  in  1914  in  August,  but  I  started  to 
work  on  the  idea  getting  out  the  drawings  early  in 
spring,  about  April  or  May.  I  heard  of  the  John- 
son block.  I  was  acquainted  with  that  since  1909; 
I  had  never  seen  it  used,  but  I  had  seen  it  in  cata- 
logues, and  I  know  the  construction  of  it.  I  want 
to  make  this  statement  I  should  have  made  a  while 
ago.  When  I  conceived  the  idea  of  this  construc- 
tion, I  had  in  mind  this  Johnson  block,  which  Mr. 
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Heath  has  used  in  his  construction,  and  then  I 
figured  out  by  making  a  little  different  style  of 
block,  I  would  have  a  chance  to  make  an  eleven- 
inch  wall,  or  a  twelve-inch  wall,  or  thirteen,  or  even 
fourteen-inch  wall,  which  is  very  essential  some- 
times. People  just  have  so  much  opening — an 
eleven-inch  wall  is  required,  and  these  blocks  are 
shoved  quite  close  together  some  times;  in  general 
use  there  is  only  twelve-inch  wall  used.  This  blue- 
print of  ours  shows  a  thirteen-ineh  construction. 
This  is  the  thirteen-inch  wall.  We  lay  this  block 
thirteen  inches.  These  vertical  webs  come  almost 
in  direct  alignment,  except  the  variation  in  blocks 
that  would  prevent  it  coming  in  exact  vertical  align- 
ment, but  by  moving  this  block  over  one  inch,  we  make 
this  space  a  little  larger,  have  a  twelve-inch  wall, 
and  these  webs  of  course  would  be  staggered  as 
shown  in  the  sketch  we  had  here  yesterday,  and  as 
these  blocks  lay  now;  and  even  some  walls  made 
with  these  blocks  tight  against  other  blocks,  eleven- 
inch  wall.  And  of  course,  these  webs  go  still  further 
over,  stagger  still  more,  even  by  making  a  twelve 
and  a  half -inch  wall ;  these  webs  would  lap  over  one- 
half  inch  over  there  and  stagger  considerably  too. 
But  most  of  the  construction  is  a  twelve-inch  wall; 
only  in  one  instance  where  eleven-inch  wall  made  of 
these  blocks,  and  I  don't  know  of  any  instance  where 
a  thirteen-inch  wall  was  laid  up.     [89 — 69] 

Q.  "What  is  the  fact  as  to  whether  your  blocks 
would  be  capable  of  use  only  in  a  wall  construction 
where  the  webs  would  be  in  direct  vertical  align- 
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ment?  To  make  my  question  plain:  There  is  a 
charge  in  the  complaint  that  your  blocks  are  sus- 
ceptible to  use  only  for  the  building  of  a  wall  with 
webs  in  direct  vertical  alignment? 

A.  Why,  that  is  all  nonsense.  Can  build  all  sizes 
of  wall  up  of  these  blocks,  from  eleven  to  fourteen 
inches."     [90—70] 

Testimony  of  Frederick  Heath,  for  Plaintiff  (Re- 
called in  Rebuttal). 

I'REDEEICK  HEATH,  called  in  rebuttal  by  the 
plaintiff,  being  first  duly  sworn,  testified  as  f ollow^s : 

Direct  Examination. 
(Questions  by  Mr.  RAFFERTY.) 

My  name  is  Frederick  Heath  of  Tacoma,  the 
inventor  of  the  Heath  patent,  referred  to  in  this 
case.  I  first  conceived  the  idea  of  the  unit  that  is 
covered  by  the  Heath  patent  during  September  or 
October,  1911.  At  that  time  my  occupation  was  that 
of  an  architect.  I  had  used  tile  construction  of 
various  kinds,  of  course,  brick  work  and  general 
masonry  as  it  is  used  in  buildings.  I  was  familiar 
with  the  Denison  tile,  and  also  with  the  Jumbo,  and 
had  used  them  in  building.  I  had  used  before  that 
a  tile  that  was  set  on  end,  made  from  a  heavy  eight 
by  eight,  so  that  I  was  familiar  with  the  uses  of  tile, 
and  some  of  the  difficulties  we  had  in  putting  them 
in  a  wall,  and  it  was  through  that  that  I  worked  out 
this  idea.  Now,  the  idea  came  to  me  very  quickly. 
It  was  not  a  process  of  working  it  out,  simply  comes 
to  one  as  a  flash.    In  a  brick  wall,  in  relation  to  the 
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bearing  strength  of  the  mortar  that  it  is  laid  in, 
there  is  about  forty  per  cent  excess  strength  of 
material  in  the  brick.  I  used  that  idea  after  con- 
ceiving of  the  form  for  developing  the  size  of  what 
I  call  the  common  unit  of  the  single  void,  and  the 
same  thing  applies  to  the  double  void  block,  of 
making  it  forty  per  cent  less  material,  and  by  that 
means  it  will  develop  all  the  strength  that  there  is 
in  the  mortar  joint  in  which  they  are  laid.  The 
mortar  joint  is  the  bed  or  joint  laid  horizontally  be- 
tween the  courses  of  either  brick  or  tile,  and  as  the 
mortar  is  made  of  lime  and  sand,  it  is  not  as  strong 
as  the  clay  product  that  is  burned,  and  the  surface 
of  the  mortar,  of  course,  is  larger  than  the  surface 
through  the  section  of  the  tile,  so  that  there  is 
enough  strength  in  the  vertical  webs  of  the  tile  to 
develop  all  the  [91 — 71]  strength  that  there  is  in 
the  mortar  between  the  flat  or  level  surfaces. 

''Q.  Do  you  know  whether  the  Johnson  patent 
covers  a  single  block? 

A.  It  does  not. 

COURT.— I  don't  get  that  clear.  I  want  to  see 
if  I  understand  that  clearly.  According  to  3"our 
idea  the  Johnson  construction  is  made  by  placing 
the  construction  vertically. 

A.  On  end. 

COURT. — The  webs  coming  directly  over  each 
other? 

A.  These  two  are  the  Johnson  construction. 

Mr.  RAFFERTY.— Just  a  minute.  Are  these 
marked  in  any  way? 
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COURT. — It  doesn't  make  any  difference  whether 
they  are  or  not. 

A.  If  you  will  observe  by  looking  on  top  of  these, 
there  are  two  central  webs  on  each  one.  The  meet- 
ing shells  of  the  two  tile  are  placed  in  relative  posi- 
tions the  same  as  those  two  are  there.  Then  the 
next  block  is  placed  over  that  way,  so  that  these 
shells  and  webs  rest  directly  over  the  webs  and 
shells  in  right-angled  direction  of  the  tile  below,  and 
the  weight  is  carried  by  the  contact  of  mortar  that 
is  between  the  edges  of  these  tiles.  Now,  that  is 
the  way,  as  I  have  shown  it  here  of  the  drawing  in 
the  Johnson  patent.     That  is  the  exact  drawing." 

"Q.  What  advantage  do  you  claim  for  the  Heath 
unit  type  of  construction  over  the  Denison  inter- 
locking type  of  construction? 

A.  The  main  advantage  is  in  the  use,  with  the 
Heath,  of  a  double  and  single  unit  laid  in  such  a 
manner  that  it  is  applicable  to  any  construction  on 
four  inch  units.  That  is,  you  can  take  the  Heaths 
joint  or  tile  laid  in  the  same  way  that  the  blocks 
are  laid  upon  that  table,  and  allow  a  flue  in  an 
eight-inch  wall  to  pass  through  the  center  of  the 
wall,  laying  up  the  sides  with  [92 — 72]  the  two 
half  or  single  units,  and  allow  the  running  bond  on 
each  side  to  pass  along,  bonding  without  any  break. 
A  construction  of  that  kind  is  impossible  with  the 
Denison  without  breaking  and  cutting  the  tile.  The 
main  distinction  between  the  wall  construction  of 
the  Denison  tile  and  the  Heath  tile  is  that  the  Den- 
ison tile  is  made  with  one  shape  reversing  over,  re- 
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versing  and  interlocking,  and  the  Heath  is  made 
with  two  tiles,  a  single  and  a  double  unit,  and  there 
is  no  similarity  between  the  two  forms.  After  they 
are  built  in  a  wall,  in  a  twelve-inch  wall,  as  shown 
in  the  exhibit,  the  mortar  bed  in  the  Heath  tile  are 
continuous  through  the  wall,  on  level  line;  in  the 
Denison  wall  they  are  in  three  different  steps. 
That  is  the  main  distinctive  difference  between  the 
two  wall  constructions  and  the  tile  that  they  are 
formed  of." 

I  have  made  observations  as  to  the  result  where 
my  method  of  construction  has  come  into  competi- 
tion with  the  Denison  interlocking  tile.  This  was 
tested  out  by  the  Government  in  San  Diego  in  build- 
ing the  Aviation  Building,  in  which  my  tile  are  at 
present  being  used.  And  in  order  to  satisfy  the 
Denison  manufacturers  and  the  National  Fireproof- 
ing  Company,  at  the  same  place,  and  one  or  two 
others,  they  built  some  other  buildings  with  their 
tile,  and  in  cost  of  the  laying  and  the  cost  of  the  mor- 
tar, it  proved  that  my  tile  was  cheaper  than  any  of 
them  to  lay.  The  work  was  all  done  by  the  same 
contractors  and  the  same  men.  A  wall  in  which  the 
webs  all  align  would  be  a  great  deal  stronger  than 
where  some  webs  come  over  voids  so  much  that  it 
would  be  difficult  to  state.  Where  webs  don't  reg- 
ister one  over  the  other,  and  the  pressure  of  the  wall 
is  applied,  it  produces  a  shear  of  the  clay  of  the 
horizontal  beds.  That  is,  the  pressure  or  load  is 
carried  down  one  web,  then  is  carried  in  transverse 
direction  down  the  next,  and  the  shear  of  tile  in  that 
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way   is   only   about     [93 — 73]     one-fourth   to   one- 
third  the  actual  crushing  strength.     That  is  the  re- 
sult of  tests  made  by  Mr.  Johnson  in  Chicago,  under 
the  inspection  of  Hunt  &  Company,  Engineers. 

Cross-examination. 

The  Johnson  block  would  differ  in  size  and  rela- 
tion to  the  smaller  unit.  The  unit  is  common  to 
both  the  small  and  the  double  and  proportioned  so 
as  to  equal  two,  and  work  out  some  of  the  conditions 
that  masons  are  familiar  with  in  building  a  wall. 
That  is  just  the  application  of  good  common  sense. 
The  Johnson  block  is  specified  in  the  patent  as  being 
set  vertically.  I  was  present  at  the  time  of  the  taking 
of  his  (Mr.  Johnson's)  deposition  in  Chicago.  He 
said  that  his  blocks  could  be  laid  sideways.  I  remem- 
ber about  his  stating  that  they  had  been.  Mr.  John- 
son's attention  was  called  to  the  fourth  figure  in  the 
second  row  of  that  page  (National  Pireproofing 
Company's  catalogue). 

"Q.  Now,  if  you  had  that  before  you,  had  seen 
that,  granting  that  that  shows  a  cross-section,  hor- 
izontal section  of  a  column,  construction — having 
seen  that,  would  you  have  to  have  someone  tell  you 
how  to  build  the  same  kind  of  construction  into  a 
wall? 

A.  Yes,  I  think  I  would,  because  this  construction 
as  is  shown  here,  even  if  laid  on  its  side,  would  not 
be  my  construction  in  any  way. 

Q.  In  what  respect  do  they  differ? 

A.  This  construction  is  made  by  laying  the  John- 
son tile — first,  it  is  all  set  up  on  end,  but  assuming 
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it  had  to  be  laid  on  its  side,  so  as  to  answer  your 
question  properly,  the  Johnson  block  would  be  laid 
flatwise,  and  the  next  course  of  it  would  be  laid  on 
edge,  and  then  to  the  other  side  of  it,  on  top  of  the 
[94 — 74]  flatwise  block,  would  be  one  set  on  edge  j 
intervening  between  there  would  be  a  square  tile, 
and  then  another  tile  laid  upon  the  side." 

"COURT. — Assuming  you  had  a  Johnson  block 
and  a  half  block  that  seems  to  be  common,  would 
those  suggest  to  you  the  possibility  of  building  a 
wall  out  of  the  Johnson  block  and  the  half  block  by 
laying  the  Johnson  block  on  the  side  I 

A.  No,  it  would  not.  Nothing  there  to  convey  the 
idea,  unless  one  was  really  searching  for  it  in  some 
way. 

Q.  What  do  you  mean  by  that  if  one  had  been 
searching  for  it  in  some  way?  Do  you  mean  that 
you  did  not  have  any  knowledge  of  the  Johnson 
block  being  laid  on  the  side? 

A.  Why,  yes,  that  would  be  one  idea." 

"Q.  Now,  as  you  have  remarked,  the  making  of  a 
half  block  is  a  very  common  expedient.  We  find 
that  in  the  type  of  block  which  had  been  used  as 
testified  for  twenty  years  or  more,  consisting  of  a 
two  void  block  and  a  single  void  block  ? 

A.  Yes,  sir. 

Q.  And  it  was  then  simply  taking  a  single  void 
block,  such  as  had  been  previously  known,  and  com- 
bining it  in  the  building  of  a  wall  with  the  Johnson 
block? 

A.  That  was  my  patent.     That  is  my  invention. 
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because  up  to  that  time  it  had  never  been  done.    It 
could  have  been  done  if  somebody  had  thought  of  it, 
but  they  didn't  think  of  it." 

"Q.  Now,  in  the  Denison  tile,  which  you  admit, 
I  believe,  as  having  known  prior  to  your  alleged  con- 
ception of  an  improvement — in  the  Denison  tile,  I 
say,  you  find  vertical  alignment?        A.  Yes. 

Q.  Were  you  present  at  the  taking  of  Mr.  Deni- 
son's  testimony  in  Cleveland,  Ohio?        A.  I  was. 

Q.  Do  you  remember  his  making  a  statement  of 
the  building  of  a  wall  there  in  his  office?     [95 — 75] 

A.  I  do.     I  remember  that. 

Q.  And  that  in  that  wall  the  spaces  between  ad- 
jacent— between  the  sides  of  adjacent  blocks  is  left 
vacant?        A.  That  is  the  way  I  remember  it. 

Q'.  Did  you  take  any  steps  to  disprove  the  state- 
ment?       A.  I  did  not. 

Q'.  You  believe  what  he  said  then  was  a  fact? 

A.  Yes." 

That  interlocking  feature  would  be  brought  about 
by  the  use  of  a  two  cell  block  with  a  half  block 
alongside  of  it,  such  as  we  have  out  here  in  evidence 
before,  the  same  effect.  There  is  nothing  new  in 
the  interlocking  idea. 

"Q.  I  believe  you  said  that  there  would  be  the 
variation  in  dimensions  of  your  blocks  coming  from 
a  kiln  because  of  the  difference  in  burning? 

A.  Be  slight  variation. 

Q.  Define  what  you  mean  by  slight? 

A.  Well,  I  put  a  quarter  of  an  inch  as  extreme. 

Q.  Those    variations,    however,    would    have    the 
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effect  of  causing  a  slight  movement  or  just  pro- 
portionately a  movement  out  of  the  vertical  with 
regard  to  the  alignment  of  the  web? 

A.  It  would. 

Q.  Now,  you  used  the  term  "exact  alignment" 
before  the  Patent  Office  and  also  in  your  brief  in 
the  Court  of  Appeals.     Do  you  remember  it? 

A.  Yes. 

Q.  Would  there  be  any  more  exact  alignment  in 
the  use  of  your  tile  with  respect  to  the  webs  than 
there  would  be  in  the  Denison  tile? 

A.  No,  practically  the  same  w^ay  if  the  Denison  tile 
were  made  with  the  same  narrow  slot  in  the  center, 
of  the  same  dimension,  I  mean. 

Q.  In  other  words,  the  width  of  the  narrow  slot 
in     [96 — 76]     the  center  is  a  matter  of  choice? 

A.  No,  it  is  not.     It  is  a  matter  of  design. 

Q.  It  is  a  matter  of  mathematics  again? 

A.  Yes,  sir. 

Q.  The  width  in  the  Johnson  block  between  the 
two  central  webs,  the  width  of  the  space,  I  mean, 
between  the  two  central  webs  was  designed  so  as 
to  place  the  two  webs  in  registration  with  the  webs 
under  them? 

A.  That  is  the  object  of  the  design. 

Q.  And  you   followed  the  same  suggestion? 

A.  No,  I  didn't  follow  the  same  suggestion.  I 
w^orked  independent  of  him  without  any  knowledge. 

Q.  Didn't  you  know  the  Johnson  block  at  all? 

A.  No,  sir. 

Q.  But  you  said  in  your  direct  examination,  if 
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I  am  not  mistaken,   that  you  knew   the   Johnson 
block   and  the   Denison   block   before   you   got   up 
yours  ?|        A.  No,  sir. 

Q.  Then  I  am  mistaken.  You  simply  didn't  have 
any  knowledge  of  the   Johnson  block? 

A.  In  the  prior  answer  I  told  you  that  the  first 
knowledge  I  had  of  the  Johnson  block  was  as  a 
reference  in  the  Patent  Office  on  the  first  examina- 
tion. 

Q.  But  the  idea  of  the  Johnson  block,  to  come 
back  to  that,  is  just  exactly  the  same? 

A.  Why,  you  can  read  it  into  it,  but  that  is  all. 

Q.  I  don't  understand  you.  Make  yourself  clear, 
when  you  say  "read  into  it." 

A.  You  are  reading  a  construction  into  the  John- 
son block  that  does  not  belong  to  their  patent. 

Q.  Have  you  seen  the  Johnson  patent? 

A.  Why,   yes.     [97—77] 

Q.  Do  you  remember  your  brief  before  the  Court 
of  Appeals?        A.  Not  in  that  respect;  no. 

Q.  I  call  your  attention  to  it.  I  call  your  atten- 
tion to  the  bottom  of  page  7  of  your  brief  before 
the  Court  of  Appeals  and  I  shall  read  from  a  copy 
that  I  have,  and  you  kindly  check  me.  "Finally, 
the  statement  in  Claim  1  that  the  webs  in  one  course 
are  in  vertical  alignment  with  the  webs  in  the  next 
course,  is  strictly  true  in  appellant's  advice,  and  is 
not  strictly  true  in  the  device  of  Johnson."  What 
were  you  compelling  in  that  case? 

A.  That  has  reference  to  my  claim  No.  1.  That 
is  the  relation  of  the  double  blocks  to  each  other 
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in  which  they  are  laid  flat  wise,  two  double  blocks 
side  by  side,  and  a  double  block  placed  immediately 
over  them,  so  that  the  double  web  of  the  double 
block  lines  over  the  side  webs  of  the  two  double 
blocks  in  the  course  below." 

''Q.  Before  we  look  at  that  claim  No.  1  of  your 
patent  I  will  call  your  attention  to  page  1  of  your 
specification,  line  78  to  81  inclusive,  I  will  read  the 
particular  sentence:  "The  several  blocks  are  bedded 
in  mortar,  but  the  vertical  spaces  between  them  are 
left  free  or  open,  thus  forming  a  series  of  narrow 
dry  air  chambers."  Now,  you  had  in  mind  there 
that  a  space  could  be  left  open  or  closed  up? 
Correct  f 

A.  I  had  in  mind  the  space  to  be  left  open. 

Q.  Yes^  you  specify  there.  But  if  you  hadn't 
specified  it — in  other  words,  your  idea  in  calling 
particular  attention  to  it  was  that  there  might  be 
a  space,  but  that  wasn't  what  you  were  after;  the 
space  should  be  left  open. 

A.  I  made  that  space  in  there  to  correspond  with 
the  open  space  betw^een  the  upper  tile  for  the 
purpose  of  air  void. 

Q.  But  you  of  course  are  familiar  A^ith  the 
geometric  [98 — 78]  conception.  When  we  speak 
of  geometric  conception  we  don't  care  whether  the 
space  is  filled  or  vacant.  The  space  is  there  just 
the  same.        A.  In  a  sense. 

Q.  Now,  in  order  to  introduce  the  idea  that  the 
space  was  to  be  left  there  open,  emphaticall}^,  you 
specified  the  space  would  be  left  open?     Correct? 
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A.  Yes." 

"A.  The  unit  is  made  so  that  it  lays  up  quite 
<?lose  together.  My  single  unit  and  double  unit  are 
so  proportioned  by  a  common  dimension  that  the 
space  between  the  two  tile  is  narrowed  down  to 
about  three-eighths  of  an  inch,  conforming  to  the 
small  space  that  I  leave  in  the  center  of  the  double 
unit.  Now,  you  can  lay  with  these  under  the  same 
conditions  with  which  you  lay  brick  work.  A  mason 
in  laying  brick  work  can  draw  a  line  on  one  side, 
what  I  mean  by  that  is  a  string  and  lay  to  that, 
and  gauge  the  thickness  of  the  wall  by  the  thick- 
ness of  the  brick.  Now,  with  the  tile  as  these  made 
hy  the  Columbia  people  in  which  they  have  left  a 
wide  space  between  there  it  can  be  crowded  over 
and  telescoped  by  careless  work,  or  by  intent, 
thereby  weakening  the  wall.  In  my  wall  that  would 
not  occur  any  more  than  it  would  in  a  brick  wall. 
That  is  one  thing  I  had  in  view  in  the  development 
of  the  tile,  and  the  design  of  it,  and  in  proportion- 
ing the  size  of  the  units  so  that  it  would  prevent 
the  careless  workmen  from  throwing  the  members 
out  of  alignment. 

Q.  The  results  that  you  obtain  in  that  manner 
are  practically  the  same  results  that  are  obtained 
hy  the  Denison  wall  construction? 

A.  No,  not  as  you  have  shown  it  there. 

Q.  That  is  not  a  model,  but  having  reference  to 
the  way  the  Denison  tile  is  actually  laid? 

A.  In  a  general  way,  yes,  the  Denison  are  safe- 
guarded in  alignment  of  the  web  in  very  much  the 
same  manner  that  mine  are."     [99 — 79] 
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Deposition  of  Ernest  V.  Johnson,  for  Defendant. 

ERNEST  V.  JOHNSON,  called  as  a  witness  iu 
behalf  of  the  defendant,  being  first  duly  sworn,  in 
answer  to  questions  propounded  to  him  by  Mr. 
HANSON,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  HANSON.) 

My  name  is  Ernest  V.  Johnson;  age,  fifty-nine 
years;  Chicago,  Illinois,  is  where  I  have  resided 
since  1877.  My  present  place  of  business  is  749 
E  ail  way  Exchange  Building,  Chicago,  and  my  resi- 
dence, 3936  Grand  Boulevard.  I  am  contractor  for 
the  construction  of  fireproof  buildings.  I  am 
familiar  with  the  manufacture  and  uses  of  hollow 
tiling.  I  have  been  continuously  engaged  in  the 
manufacture,  sale,  and  construction  of  hollow  tile 
for  fireproof  purposes  in  the  erection  of  fireproof 
buildings  in  Chicago  and  pretty  generally  all  over 
the  entire  United  States  since  1879.  During  that 
time  I  have  followed  very  closely  all  of  the 
processes  used  in  the  manufacture  of  hollow  blocks 
both  fireproofing  and  building  purposes.  I  estab- 
lished and  erected  in  1880  a  factory  at  Ottawa, 
Illinois,  which  plant  was  luider  my  management 
until  1893.  Since  that  date  I  have  operated  clay 
plants  at  a  number  of  points  throughout  the  United 
States.  Since  May  15,  1915,  I  have  conducted  the 
business  of  fireproof  construction  on  my  own 
account  and  in  my  own  name  in  the  city  of  Chicago. 
I  have  had  practical  experience  in  every  branch  and 
phase  of  the  designing,  manufacturing,  and  erecting 
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for  all  known  character  of  hollow  tile  for  fireproof 
building  purposes.  I  personally  for  many  years 
superintended  the  details  both  for  my  factories  and 
also  the  installation  of  the  tile  in  place  into  the 
buildings.  I  further  made  the  designs  for  all  dies 
from  my  own  drawings,  and  wrote  the  specifica- 
tions describing  the  proper  method  covering  the 
manufacture  of  the  blocks,  and,  in  addition  thereto, 
the  practical  and  simplest  method  of  [100^ — 80] 
assembling  the  blocks  for  the  many  purposes  into 
the  structure  of  the  building.  There  is  nothing  in 
connection  with  the  practical  side  of  the  hollow  tile 
business  that  I  have  not  devoted  my  best  time  and 
effort  to.  I  am  familiar  with  almost  every  known 
method  of  hollow  tile  construction,  both  for  floors, 
walls,  partitions,  columns,  girders,  roofs,  etc.,  and 
during  my  term  of  service  as  western  manager  of 
the  National  Fireproofing  Company  I  had  full 
access  to  all  sheets  and  all  data  controlled  by  this 
company  and  was  familiar  with  the  different  classes 
of  blocks  manufactured  by  this  company  in  all  its 
plants  in  different  parts  of  the  United  States,  which 
plants  I  had  visited  at  different  times,  there  being 
some  twenty-six  different  plants  in  all.  During  the 
course  of  my  work  in  the  hollow  tile  art  I  have 
made  quite  a  number  of  inventions  relating  to 
hollow  tiling.  I  am  the  patentee  of  United  States 
letters  patent  No.  837,572,  issued  December  4,  1906, 
to  Ernest  V.  Johnson,  of  Chicago,  Illinois,  for  an 
improvement  in  building  blocks. 

"About  the  year  1892  I  leased  the  factory-  of  the 
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Corning  Clay  Works,  located  at  St.  Paul,  Minne- 
sota. This  plant  was  manufacturing  what  is  known 
to  the  trade  as  a  terra  cotta  lumber  block,  so-called 
on  account  of  a  certain  admixture  of  sawdust  mixed 
with  the  clay  during  a  plastic  state  and  consumed 
by  the  heat  of  the  clay  during  the  process  of  burn- 
ing, thus  making  a  lighter  and  more  porous  ma- 
terial. This  plant  I  continued  to  operate  for  a 
period  of  five  years,  and  the  works  were  then  dis- 
mantled as  the  market  was  not  sufficiently  large  to 
take  care  of  the  product. 

The  principal  blocks  manufactured  at  these  works 
consisted  of  3x12  by  16,  4  by  12  by  16  and  6  by  12 
by  16  hollow  blocks.  We  manufactured  many  thou- 
sand tons  of  these  blocks,  most  of  the  material  being 
used  for  the  purpose  of  building  hollow  tile  parti- 
tions in  fireproof  skyscraper  buildings.  But  in 
addition  thereto  we  sold  a  large  amount  of  these 
blocks  to  [101 — 81]  general  contractors  and 
mason  builders  in  St.  Paul,  who  bought  these  par- 
ticular blocks  because  they  claimed  they  could  lay 
them  up  in  place  of  brick  work,  and  where  a  large 
quantity  of  brick  was  not  required  they  found  these 
tiles  advantageous  for  the  purpose.  I  know  of  my 
own  knowledge  that  8-inch,  12-inch  and  16-inch 
walls  were  laid  up  with  these  blocks  in  innumber- 
able  cases,  and  they  were  laid  flat  on  their  sides  of 
the  necessary  thickness  to  produce  the  desired 
thickness  of  wall.  I  made  a  few  inquiries  at  that 
time  around  among  the  architects  and  builders  in 
St.  Paul  to  see  if  they  would  encourage  the  use  of 
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these  blocks  as  a  substitute  for  brick,  and  thus 
enable  me  to  continue  to  manufacture  goods  at  the 
Corning  Clay  Company's  works.  I  met  with  no 
encouragement,  however,  because  the  argument  was 
made  against  a  block  laid  on  its  side  that  it  was  not 
sufficiently  strong  to  displace  common  brick  except 
in  buildings  of  low  height,  and  that  they  could  not 
get  the  city  departments  to  use  these  blocks  for  load 
carrying  purposes  in  competition  with  common 
brick,  and  for  that  reason  we  abandoned  any  idea 
of  trying  to  keep  our  plant  running  on  this  par- 
ticular block,  and  the  same  was  dismantled.  There 
is  nothing  new  or  novel  in  the  use  of  a  hollow  block 
laid  horizontally  for  the  purpose  of  constructing  a 
wall. 

Q.  Is  the  last  sentence  of  the  previous  answer 
true  as  to  the  time  prior  to  the  date  of  your  patent 
No.  837,572? 

A.  Yes,  sir.  It  was  common  practice  with  us  in 
those  days  to  use  hollow  tiles  for  almost  any  pur- 
pose on  a  building. 

Q.  And  laying  them  both  horizontally  and  verti- 
cally ? 

A.  Yes,  vertically  and  horizontally.  Most  gener- 
ally horizontal,  because  the  average  bricklayer  can 
spread  the  mortar  on  a  block  laid  horizontally  with 
little  or  no  effort,  and  consequently  they  always  lay 
them  flat.  It  is  pretty  hard  to  get  them  to  do  any- 
thing else.  Therefore,  they  never  develop  the  full 
strength  of  the  block. 

Q.  Please    state    briefly   the   advantages    derived 
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from  the  construction     [102 — 82]     and  the  method 

of  laying  the  blocks  of  your  patent  No.  837,572. 

A.  The  primary  object  of  assembling  the  blocks 
as  shown  by  this  patent  is  for  the  purpose  of  de- 
veloping the  full  structural  value  of  the  cross-section 
of  the  block.     At  the  time  this  patent  application 
was  made  the  question  whether  we  should  lay  the 
block  on  the  side  or  vertically  was  discussed  and 
amplified,  and  was  an  open  book  to  me,  as  it  would 
be  to  any  practical  man  accustomed  to  the  use  of 
laying  tile.     In  forming  my  claims  they  were  so 
drawn  that  the  block  could  be  laid  either  way,  but 
since  the  introduction  of  this  block  I  have  uniformly 
recommended   the   end   section   or   vertical   section 
system  of  construction  whereby  each  and  every  inch 
of   cross-sectional  block   is   subject  to   stress,   thus 
developing  the  full  crushing  value  of  each  and  every 
inch  of  material  used  in  the  formation  of  the  blocks, 
which  would  not  be  the  case  if  the  block  were  laid 
upon  its  side,  there  being  a  loss  in  the  use  of  the 
block  in  this  manner  of  approximately  45  per  cent 
of    efficiency    or   weight-bearing   strength,    for    the 
reason  that  if  the  block  is  laid  on  its  side  \^ith  the 
hollows  horizontal  there  would  be  four  vertical  webs 
to  support  the  load  on  the  wall.     The  horizontal 
top  and  bottom  outer  shells  which  constitute  about 
45  per  cent  of  all  the  webs  would  not  be  in  com- 
pression and  the  block  would  therefore  be  deficient 
in  strength  to  that  extent,  when  compared  with  the 
block  laid  with  all  of  the  webs  and  the  outer  shells 
in  vertical  position."    The  block  is  so  designed  that 
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when  laid  in  combination  with  other  blocks  the 
hollow  spaces  in  the  blocks  immediately  above  and 
immediately  below  each  course  of  tile  will  register 
accurately  one  above  the  other.  This  will  bring  the 
entire  outer  shell  and  the  cross  webs  of  each  block 
directly  in  compression,  and  the  block  was  designed 
and  built  with  that  object  in  view,  having  in  mind 
a  unit  of  size  sufficient  to  take  care  of  a  mortar 
joint  between  two  adjoining  tiles.     [103 — 83] 

I  learned  about  the  advantages  from  the  experi- 
ence I  had  in  my  testing  station  in  1903  and  1904. 
This  principle  of  end  construction  could  be  carried 
further  and  almost  generally  throughout  my  experi- 
ence in  fireproof  construction  of  buildings,  for  the 
reason  that  during  the  last  twenty-five  years  a  com- 
plete revolution  has  taken  place  in  the  methods  of 
assembling  hollow  tile  blocks  in  flat  arch  construc- 
tion. 

Q.  "In  other  words,  an  ordinance  relating  to  the 
use  of  tile  like  that  of  patent  837,572  was  passed 
by  the  city  council  of  Chicago  and  is  still  in  force? 
A.  It  is.  Among  other  provisions  governing  the 
use  of  hoUow  tile  special  provisions  as  to  workman- 
ship were  called  for  and  strictly  enforced." 

"All  tile  must  be  thoroughly  wet  before  using 
and  when  used  in  columns  must  be  set  on  end 
with  the  voids  running  vertically  and  directly 
over  each  other,  and  with  the  webs  in  direct  line 
of  pressure. 

"All  vertical  joints  must  stagger  and  hollow 
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tile  must  be  of  proper  dimensions  to  meet  this 
condition,  as  no  broken  tile  will  be  allowed." 
With  regard  to  hollow  tile  walls,  the  section  sets 
forth  in  detail  the  value,  the  permissible  stresses 
per  inch  on  the  net  sectional  area  on  which  hollow 
tile  shall  be  stressed  and  which  vary  from  the  re- 
quirements for  hollow  tile  columns;  but  in  other  re- 
spects— 

"The  quality  of  the  tile  and  mortar  and  spe- 
cial provisions  as  to  workmanship  as  specified 
for  hollow  tile  columns  shall  apply  to  hollow 
tile  walls." 
I  am  fully  familiar  with  that  catalog  of  National 
Fireproofing  Company.  Well,  there  have  been  a 
number  of  editions  of  this  book.  I  do  not  know 
just  what  edition  this  is.  This  is  1910 — April,  1910. 
This  is  the  second  edition.  I  do  not  know  when  the 
first  edition  was  published.  Page  46  of  this  catalog 
shows  the  details  of  the  Monarch  block.  The  Mon- 
arch block  is  a  hollow  tile  covered  by  my  patent 
No.  837,572.  The  sheet  shows  how  the  blocks  can 
be  assembled  together,  beginning  with  the  unit  of 
two  blocks,  which  make  a  column  8  I/2  inches  square ; 
the  next  size  being  a  combination  of  three  units, 
column  13  by  8I/2  inches;  thence  to  [104 — 84]  a 
column  13  inches  square  formed  of  our  blocks,  with 
a  center  or  closure  block  one-half  the  size  of  the 
surrounding  blocks;  advancing  in  different  sizes 
until  a  column  31  inches  square  is  shown,  or,  in 
other  words,  covering  the  use  of  this  block  specifi- 
cally for  column  construction  and  showing  the  num- 


American  Fire  Brick  Company  et  al.      119 

(Deposition  of  Ernest  V.  Johnson.) 
ber  of  units  or  blocks  required  to  construct  the  dif- 
ferent sizes  of  columns  from  large  to  small.  In 
1910,  the  date  of  this  particular  catalog,  somewhere 
between  5,000  and  10,000  were  sent  out.  The  Na- 
tional Fire  Proofing  Company  issues  catalogs  never 
less  than  once  a  year,  and  sometimes  two  per  an- 
num ;  and  we  had  a  mailing  list  in  our  central  office 
of  all  the  leading  architects,  contractors,  engineers 
and  builders  throughout  the  country,  and  they  were 
sent  one  of  these  publications  as  fast  as  they  came 
out. 

"Q.  Now,  referring  to  page  46   of   this    catalog, 
how  were  the  blocks  laid? 

A.  They  were  laid  with  the  hollows  vertical. 

Q.  That  is,  they  were  in  an  end  to  end  relation, 
with  the  hollows  or  voids  running  vertically! 

A.  Rumiing  vertically. 

It  is  eminently  practicable  to  lay  them  with  the 
hollow^s  or  voids  horizontal.  Take  up,  for  instance, 
a  12-inch  w^all.  In  making  up  a  12-inch  wall  I 
would  lay  it  exactly  in  the  same  w^ay  as  shown  by 
this  sketch,  13  by  81/2  inch  Monarch  block  column; 
that  is,  run  along  and  stagger  it  over  on  the  other 
side ;  if  we  are  going  to  move  that  block,  lay  it  on  its 
side.  A  12-inch  wall  constructed  of  blocks  such  as 
are  shown  on  page  46  of  this  catalog  would  be  iden- 
tically the  same  w^hether  they  were  laid  on  end  or 
whether  they  w^ere  laid  on  the  side.  You  could  build 
those  w^alls — the  only  things  is,  you  would  look  at 
the  picture  like  that.  Instead  of  looking  at  it  like 
that  you  would  at  it  that  way.     That  is  the  only  dif- 
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ference.     They  would  lay  in  section  just  the  same. 

(Witness  illustrates  his  last  answer  by  laying  the 
catalog  flat  on  the  table  and  then  raising  it  to 
[105 — 85]  have  it  at  right  angles  to  the  plane  of 
the  table  in  the  examination  room.) 

There  is  your  wall.  There  is  your  column.  A 
block  is  designed  to  be  laid  either  way.  I  have 
given  my  reasons  why  it  is  preferable  to  lay  it  with 
the  hollows  vertical,  in  my  opinion. 

Q.  ''Now,  suppose  an  ordinary  bricklayer  were 
asked  to  construct  a  12-inch  wall  employing  the 
blocks  of  the  patent  837,572,  say  16  feet  in  length 
and  10  in  height;  just  what  would  he  do? 

A.  If  he  was  an  ordinary  bricklayer  and  had 
never  seen  a  hollow  tile  before  and  was  told  to  build 
a  12-inch  wall  out  of  blocks  4  by  8  by  8  which  I  hold 
in  my  hand,  he  would  lay  the  first  course  on  its  side, 
the  next  tile  he  would  lay  adjoining  it.  He  would 
take  his  hammer  and  he  would  bust  this  tile  in  two. 
See?  He  would  cut  this  here  and  cut  it  here,  the 
same  as  he  would  cut  a  brick  off,  and  he  would  make 
w^hat  we  call  a  half,  the  same  as  he  cuts  a  brick  in 
two. 

Q.  In  testifying  so  far  you  have  had  before  you 
some  wood  models.     What  are  these  models? 

A.  They  are  a  wooden  reproduction  of  a  Monarch 
block,  size  4  by  8  by  8. 

Q.  You  have  indicated  in  your  answer  cutting  one 
of  these  blocks  in  half.  Just  where  would  they  cut 
by  the  bricklayer? 

A.  Right  down  here.     He  would  take  his  trowel 


American  Fire  Brick  Company  et  al.      121 

(Deposition  of  Ernest  V.  Johnson.) 

this  way  and  then  he  would  turn  it  over.       Then 

he  would  hit  here  and  hit  it  there. 

(Witness  indicated  hitting  the  block  at  different 
points  on  the  shell  in  line  with  the  central  void  of 
the  three  voids  of  the  block.) 

I  would  demonstrate  that  very  quickly  if  I  had  a 
block  here  and  a  mason's  trowel. 

Q.  We  cannot  very  well  do  that,  however,  because 
this  testimony  is  being  taken  in  the  form  of  a  depo- 
sition. Therefore  I  would  like  to  have  you  picture 
to  us  in  words  as  well  as  you  [106 — 86]  can  do 
so  that  the  Court  will  get  the  understanding  of  just 
how  the  ordinary  mechanic  w^ould  build  this  wall 
employing  this  block. 

A.  That  would  be  the  natural  and  easiest  and  ob- 
vious way  to  make  a  12-inch  wall  out  of  that  block. 
That  is  the  obvious  thing  to  do.  That  is  what  the 
illiterate  man,  the  uneducated  man,  the  man  that 
never  saw  a  hollow  tile  before,  would  do.  He  would 
not  have  to  have  an  engineer  instruct  him  how  to 
do  it  or  an  architect  write  him  a  specification  for 
him  to  do  it.  The  natural,  obvious  method  of  pro- 
ducing a  bond  in  a  block  of  that  size  would  at  once 
appeal  to  him  because  if  he  is  a  mason  he  knows 
the  nature  of  a  bond  and  he  knows  that  masonry 
must  bond  on  alternate  courses.  Consequently,  the 
only  way  to  take  that  block  and  use  it  would  be  to 
split  this  block  in  here  and  make  a  half,  come  along 
on  the  next  course  and  break  joint  that  way,  and 
put  a  half  on  this  side.  That  is  the  obvious 
method."    Now,  the  third  course  he  would  split  an- 
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other  tile,  cut  another  tile  in  two,  set  the  other  half 
here  and  then  go  ahead  and  repeat  the  perform- 
ance on  the  next  course.  Now,  that  is  what  the 
average  bricklayer  would  do.  But  he  could  build 
the  wall  in  an  entirely  different  manner.  Now,  a 
bricklayer,  who  is  taught  his  trade,  has  first  got  to 
learn  the  art  of  a  bond.  That  is  just  as  essential 
to  a  brick  mason  to  know  how  to  bond  his  work  to- 
gether as  it  is  for  a  statesman  to  know  how  to  read 
and  write.  It  is  a  rudimentary  education  that  he 
receives.  All  masonry  is  assembled  from  units. 
The  material  is  brought  to  the  building  in  the  form 
of  units,  large  or  small,  and  they  are  put  together 
and  tied  together  with  cement.  Now,  he  has  got  to 
bond  those  units  together;  otherwise  the  wall  is  im- 
perfect and  will  fall  if  there  is  a  heavy  weight  put 
on  it.  Consequently,  the  question  of  bonding  ma- 
sonry is,  well,  it  is  an  open  book  for  the  mechanic 
that  has  learned  his  trade,  and  the  obvious  thing 
for  the  mechanic  that  has  learnsd  his  trade,  and  the 
[107 — 87]  obvious  thing  for  that  man  to  do  with 
that  block  tile,  there  is  only  thing  he  can  do  and  lay 
them  all  flat.  He  can't  lay  that  tile  in  any  other 
way  and  make  a  masonry  bond  and  break  all  the 
joints. 

Now,  I  was  going  to  tell  you  that  there  are  other 
ways  of  laying  this  block.  I  have  told  you  the  obvi- 
ous way.  There  are  may  different  ways  of  laying 
it.  Take  the  case  of  a  12-inch  wall,  that  block  is 
split  in  two  through  the  center  web,  as  I  have  re- 
peatedly  done   in    column   and    wall    construction. 
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The  half  would  be  built  right  alongside  of  the  whole 
block,  and  on  the  next  course  by  breaking  joints  the 
bond  would  be  safe  across  the  wall  and  the  webs  in 
the  upper  and  lower  courses  would  register  one 
over  the  other.  A  bricklayer  who  is  on  to  his  job 
would  turn  this  rough  edge  in  to  keep  this  outer 
side  face  fair.  The  central  or  small  void  in  that 
■case  would  register  directly  over  and  under  the  ver- 
tical joint  of  the  intermediate  course.  It  would 
register  over  and  it  would  register  under  between 
the  joints — there  is  only  one  joint  there,  between  the 
one  joint  in  the  intennediate  course.  It  would 
alternate  in  the  different  courses  wherever  a  bond 
was  required  and  you  could  not  build  a  wall  with- 
out a  bond  successfully.  A  trowel  of  moitar  was 
dumped  right  on  top  of  the  tile.  The  mason  then 
took  the  point  of  the  trowel  in  his  hand,  spread  it 
round  here  until  he  pressed  it  out  pretty  well 
toward  the  edge  on  both  sides.  Then  he  cut  it  clear 
with  the  trowel,  so  fashion.  Clear  around  the  edge 
so  that  it  was  not  sticking  over.  Run  your  trowel 
along  that   way. 

"Q.  AVas  that  the  practice,  to  your  personal 
knowledge,  with  reference  to  tile  which  was  laid  flat 
in  1910? 

A.  Yes,  sir."  And  long  previous  to  that  in 
1910  and  previously,  it  was  common  practice  in 
building  walls  where  you  laid  the  tile  flat  on  its 
side,  to  employ  the  6-inch  tile  and  half  tiles. 

I  have  seen  Patent  Office  printed  copy  of  patent 
to     [108—88]     Frederick  Heath,  No.  1,215,149,  and 
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have  considered  the  construction  therein  shown.     I 

am  familiar  with  the  construction  therein  shown. 

''Q.  Please  state  whether  or  not  you  see  anything 
new  in  the  construction  shown  in  the  Heath  patent 
1,215,149  compared  with  what  was  known  in  the 
hollow  tile  art,  say  in  the  spring  of  1911? 

A.  I  don't  see  anything  in  that  particular  as- 
semblage of  blocks  that  was  not  a  known  factor  to 
me  both  in  practice  and  in  theory. 

Q.  My  question  referred  to  a  period  in  the  spring 
of  1911  or  prior  thereto.  Would  your  answer  be 
the  same?        A.  Yes." 

Cross-examination. 
(By  Mr.  MACKLIN.) 

"XQ.  In  your  last  answer  you  have  stated  that 
all  architects  specify  joints  of  mortar  full  flush. 
Are  you  sure  that  this  is  the  practice  throughout 
the  country? 

A.  It  is  the  general  custom  in  laying  out  not  only 
hollow  tile  but  masonry  and  brick  work  to  specify 
that  the  joints  shall  always  be  flushed  full  with  mor- 
tar." Whatever  Denison  tile  I  have  laid  or  seen 
laid  we  always  filled  the  joints  full.  We  certainly 
did  not  attempt  not  to  fill  them.  They  w^ere  sup- 
posed to  be  filled.  I  have  laid  and  seen  laid  the 
Denison  interlocking  T-shaped  blocks.  Well,  a 
mason  who  was  accustomed  to  handling  hollow  tile 
would  split  one  of  those  pieces  (Johnson  Blocks) 
apart  in  less  than  half  a  minute,  if  it  became  neces- 
sary to  do  so.     If  I  had  the  contract  for  the  erec- 


American  Fire  Brick  Company  et  al.      125 

(Deposition  of  Ernest  V.  Johnson.) 

tion  of  a  wall  and  it  was  specified  end  construction, 

I  would  lay  it  end  construction. 

XQ.  That  is  not  what  I  asked  you.  I  asked  you 
would  you  not  strongly  recommend  arranging  them 
vertically  ? 

A.  I  certainly  should;  if  it  was  a  load-carrying 
wall  I  would.  If  it  was  merely  a  light  partition, 
carried  no  weight,  [109 — 89]  I  would  lay  them 
on  the  side  the  same  as  we  always  used  to  lay  our 
partitions  on  the  side,  because  it  is  fully  as  good  for 
that   purpose. 

XQ.  "Do  you  mean  when  you  say  you  manufac- 
ture such  partition  blocks  that  the  blocks  if  they 
are  to  be  laid  horizontally,  usually  have  one  dimen- 
sion corresponding  to  the  thickness  of  the  wall? 

A.  Yes. 

XQ.  I  refer  to  catalogue  "Defendant's  Exhibit, 
National  Fireproofing  Company  Catalogue,"  and  ask 
you  if  there  is  anything  in  the  nature  of  printed  in- 
structions associated  with  the  diagrammatic  figures 
of  page  46  to  indicate  that  these  are  wall  sections  or 
are  to  be  laid  horizontally? 

A.  The  illustrations  show  the  tiles  as  laid  for  con- 
struction of  coliunns.  There  is  no  reason,  however, 
why  they  could  not  be  laid  on  the  flat. 

XQ.  That  is  not  what  I  asked  you.  Have  you 
ever  published  any  catalogue  referring  to  such  dia- 
grams and  showing  a  construction  exactly  like  or 
very  nearly  like  the  construction  illustrated  in  the 
Heath  patent  1,215,149? 

A.  I  do  not  recall  any  such  publication." 
(Deposition  closed.)     [110—90] 
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Deposition  of  L.  A.  Heil,  for  Defendant. 

L.  A.  HEIL,  a  witness  called  on  behalf  of  the  de- 
fendant being  duly  sworn,  deposes  and  says,  in  an- 
swer to  interrogatories  propounded  to  him  by  Mr. 
H.  B.  FAY,  as  follows: 
(By  Mr.  FAY.) 

I  am  Louis  A.  Heil;  I  am  forty-nine;  residence, 
10901  Grantwood  Ave.,  Cleveland,  Ohio;  occupation 
salesman  for  the  Evangelical  Publishing  Company. 
I  was  there  in  1911  as  assistant  printing  manager; 
salesman  at  the  same  time.  The  Denison  Tile 
Catalog,  bearing  the  name  of  the  Ohio  Clay  Co., 
1337  Scholfield  Building,  on  the  cover.  ''Defend- 
ant's Exhibit,  The  Ohio  Clay  Co.,  Catalog  of 
1911,"  was  published  between  May  24th  and  June 
25,  1911.  According  to  our  order  there  were  five 
thousand  copies.  A  small  amount  was  delivered 
about  June  20th,  and  the  order  fully  within  the  next 
two  weeks  following. 

Direct  examination  closed,  L.  A.  Heil. 

Cross-examination. 
(By  Mr.  MACKLIN.) 

XQ.  23.  "Do  you  find  anything  on  this  catalog 
itself  to  indicate  when  it  was  printed? 

A.  There  is  no  date  on  the  catalog.  Our  original 
order  at  the  office  would  show  the  stamp  of  the  day 
it  was  billed." 

(Deposition  closed.)     [Ill — ^91] 
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Deposition  of  George  W.  Denison,  for  Defendant. 

GEORGE  W.  DEXISON,  a  witness  called  on  be- 
half of  the  defendant,  being  duly  sworn: 
(By  Mr.  FAY.) 

I  am  George  W.  Denison;  I  am  thirty-one;  resi- 
dence 2225  Cumiinglon  Rd.,  Cleveland,  Ohio;  tile 
manufacturer.  I  am  vice-president,  secretary  and 
treasurer  of  the  Ohio  Clay  Co.  My  connection  with 
that  company  in  1911  was  vice-president  and  super- 
intendent. The  business  of  the  Ohio  Clay  Com- 
pany is  manufacturing  and  selling  building  tile. 
Defendant's  Exhibit  "The  Ohio  Clay  Co.,  Catalog 
of  1911,"  is  a  catalog  descriptive  of  Denison  Inter- 
locking Tile,  printed  by  Evangelical  Publishing 
House,  for  the  Ohio  Clay  Co.,  and  invoiced  to  the 
Ohio  Clay  Co.,  Aug-ust  4,  1911.  We  received  this 
catalog  on  or  before  that  date  . 

Q.  "Will  you  please  sketch  the  manner  in  which 
Denison  Interlocking  Tile  is  laid  up  in  a  wall,  indi- 
cating the  mortar  in  blue  pencil,  and  showing  only 
several  lays  of  tile?" 

A.  I  guess  that  question  is  answered.     [112 — 92] 

By  Mr.  MACKLIX.— The  sketch  just  offered  in 
evidence  is  objected  to  for  the  reason  that  it  is  irrele- 
vant, immaterial,  and  not  the  best  evidence ;  if  such 
a  wall  exists  the  structure  itself  should  be  proven. 

The  WITNESS.— I  will  make  a  pencil  sketch 
showing  a  wall  in  section,  built  of  5x8x12,  and 
5x4x12  tile,  showing  this  wall  as  it  is  customarih^ 
laid  up,  and  indicating  the  mortar  portion  in  blue 
pencil.     "Defendant's    Exhibit,     Sketch    of    Wall 
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(Deposition  of  George  W.  Denison.) 
Made  of  5x8x12  and  5x4x12  tile."  We  manufac- 
tured such  5x8x12  tile  and  5x4x12  tile  about  two  or 
three  years  before  application  for  Denison  Inter- 
locking Tile  Patent  was  made;  this  would  be  1905 
or  1906.  Practically  every  fireproof  or  semi-fire- 
proof building  built  in  the  last  eight  or  ten  years 
have  used  5x8  or  5x4  tile. 
Direct  examination  closed. 

Cross-examination  by  Mr.  MACKLIN. 

If  the  vertical  web  in  the  5x8  is  of  the  same 
thickness  as  the  carrying  section  of  the  5x4  above  it, 
the  outside  face  of  this  section  of  the  5x4  will  align 
with  the  center  of  the  carrying  web  of  the  5x8. 
They  may  not,  be  said  to  be  in  true  vertical  align- 
ment. 

Cross-examination  closed. 
(Deposition  closed.)     [113 — 93] 

Deposition  of  W.  C.  Denison,  for  Defendant. 

W.  C.  DENISON,  a  witness  called  on  behalf  of 
defendant,  answers  Mr.  H.  B.  FAY  as  follows: 

My  age  is  fifty-nine;  residence,  2881  Euclid 
Heights  Boulevard,  Cleveland,  Ohio;  manufacturer 
of  hollow  building  tile.  I  have  been  the  president 
of  the  Ohio  Clay  Co.  some  twelve  or  fourteen  years. 
In  1910  and  1911  we  made  the  Denison  interlocking 
tile,  some  hollow  brick,  and  a  few  other  shapes  of 
hollow  building  tile.  I  am  the  W.  C.  Denison  who 
invented  the  building  block  shown  in  U.  S.  reissue 
patent  No.  13,299.     We  began  to  manufacture  build- 
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(Deposition  of  Frank  Kazda.) 

ing  block  or  tile  such  as  is  shown  in  this  patent 
about  1908  or  1909. 
(Deposition    closed.) 

Deposition  of  Frank  Kazda,  for  Defendant. 

FRANK  KAZDA,  a  witness  called  by  the  defend- 
ant, being  first  duly  sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  GEISLER.) 

My  name  is  Frank  Kazda;  age,  fifty-two;  resi- 
dence, 2307  South  Grant,  Tacoma  Washington.  I 
have  been  a  brickmason  since  I  was  16  years  old, 
when  I  started.  I  remember  about  a  building  being 
put  up  at  Shelton,  Washington.  I  was  foreman  out 
there  on  the  job.  We  used  what  they  called  Deni- 
son  Tile  construction.  The  first  story  was  17-inch 
wall,  what  we  call  a  17-inch  wall,  and  the  second  was 
a  12-inch  wall.     [114—94] 

Now,  with  regard  to  the  spaces  in  between  the 
sides  of  the  adjacent  tiles  in  the  general  laying  there 
is  no — that  is,  we  don't  put  any  mortar  between  the 
spaces,  except  what  kind  of  squeezes  in  there  by 
spreading  the  beds  on,  which  would  drop  in  when 
we  would  spread  the  bed  joint  on,  but  that  did  not 
fill  them  up, — that  is,  unless  the  specifications  would 
require. 

(Deposition  closed.) 
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Deposition  of  J.  Kazda,  for  Defendant. 

J.  KAZDA,  a  witness  called  by  the  defendant, 
being  duly  sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  GEISLER.) 

My  name  is  J.  Kazda;  age,  twenty-three;  resi- 
dence, 2336  South  Hosmer  Street,  Tacoma ;  occupa- 
tion, for  the  last  eight  years  I  remherer  doing  work 
at  Shelton,  Washington,  on  Mercantile  Building. 
There  was  a  wall  embodied  in  that  building  made  of 
tile,  interlocking  Denison  tile.  This  work  was  done, 
to  my  knowledge,  six  years  ago  the  middle  of  May, 
that  is,  in  1912. 

(Deposition  closed.) 

Attached  to  the  foregoing  depositions  is  a  pam- 
phlet, "The  Denison  Tile.  The  Ohio  Clay  Co.  1337 
Schofield  Bldg.,  Cleveland,"  in  which  is  writing  with 
ink  and  pencil,  and  containing  exhibits  which  it  is 
impracticable  to  copy.     [115 — ^95] 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington.     Dec.  21, 1920.     W.  H.  Hare,  Clerk. 

PIE  4 

Ad 

In  the  Court  of  Appeals  of  the  District  of  Columbia. 
Patent  Appeal  No.  1044. 

In  the  Matter  of  the  Application  of  FREDERICK 
HEATH. 
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Opinion — Van  Orsdel,  J.,  Court  of  Appeals,  District 

of  Columbia. 

This  appeal  is  from  the  decision  of  the  Conunis- 
sioner  of  Patents  refusing  to  grant  appellant  a  pa- 
tent for  a  hollow-block  building  wall,  expressed  in 
the  following  claims : 

"1,  A  building  wall  composed  of  hollow  blocks 
laid  horizontally  in  courses  one  above  another,  each 
course  including  blocks  having  three  longitudinal 
voids  and  laid  with  relation  to  similar  blocks  in  the 
next  course  as  described,  so  that  the  central  void  in 
one  block  is  always  opposite  the  space  or  joint  be- 
tween the  blocks  in  adjacent  courses  and  the  webs  in 
one  course  are  in  vertical  alinement  with  webs  in 
the  next  course,  as  described. 

"2.  A  building  wall  composed  of  horizontal 
courses  each  formed  of  blocks  having  a  single  void, 
and  other  blocks  being  laid  adjacently  and  alter- 
ately  with  each  other,  the  central  void  of  the  three- 
void  blocks  being  in  direct  vertical  alinement  with 
the  space  between  blocks  in  adjacent  courses,  as 
described." 

The  rejection  is  based  upon  the  following  refer- 
ences :  Patent  to  Yarnall,  No.  695,594,  issued  March 
18,  1902;  patent  to  Bynum,  No.  744,480,  issued  No- 
vember 17, 1903 ;  patent  to  Lovett,  No.  814,973,  issued 
March  13,  1906;  patent  to  Johnson,  No.  837,572,  is- 
sued December  4,  1906,  and  patent  to  Denison,  No. 
942,621,  issued  December  7,  1909. 

The  claims  are  for  the  wall,  constructed  of  the 
blocks   described.     The   blocks    are   provided   with 
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longitudinal  hollow  spaces  or  voids,  making  the 
structure  economical,  and  safeguarding  against  the 
destructive  effects  of  moisture,  heat  or  cold.  The  de- 
sign of  [116 — 96]  the  blocks  and  the  construction  of 
the  wall  are  clearly  described  in  the  brief  of  counsel 
for  the  Government,  as  follows:  ''The  blocks  are 
made  in  full  width  and  half  widths  so  that  the  mason 
can  break  the  joints  in  laying  the  wall.  The  void 
spaces  in  the  blocks  are  so  located  that  when  the  wall 
is  built  the  webs  forming  the  sides  of  the  void  spaces 
will  lie  always  in  vertical  lines  to  make  what  are 
terms  'tiers  of  strain-resisting  sections.'  For  this 
purpose  he  fonns  the  larger  or  full-size  blocks  with 
two  voids,  each  of  the  size  of  the  void  in  the  half- 
size  block,  and  these  are  separated  by  a  narrow  void 
or  slit  corresponding  to  the  mortar  space  between 
the  two  abutting  blocks  of  the  tiers  immediately 
above  and  below. "  In  the  mortar  space  is  left  a 
narrow  vertical  void  or  slit  corresponding  in  size  to 
the  void  extending  through  the  center  of  the  full- 
sized  block. 

It  is  important  to  remember  that  appellant  is 
claiming  a  wall  construction,  and  not  a  particular 
form  of  hollow  block.  The  patents  referred  to  are 
for  various  forms  of  building  blocks.  Hollow  blocks 
of  various  constructions  are  in  general  use,  and  num- 
erous patents  have  been  granted  in  this  art.  The 
novelty  of  appellant's  device  consists  in  the  wall 
which  may  be  constructed  by  using  blocks  of  his  de- 
sign. Without  discussing  the  references  separately, 
it  is  sufficient  to  say  that  in  no  case  can  a  wall  of 
any  desired  width  be  constructed  from  the  blocks  of 
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any  of  the  references  where  the  voids  and  webs  will 
be  in  perfect  alinement,  as  disclosed  in  applicant's 
invention.  In  this  de\ice  alone  are  the  webs  and 
voids  of  equal  thickness  and  in  perfect  vertical  aline- 
ment,  thus  forming  a  uniform  series  of  voids  ex- 
tending horizontally  throughout  the  entire  length  of 
the  wall,  and  a  perfectly  alined  series  of  vertical 
webs,  thereby  securing  a  maximum  amount  of 
strength  from  a  minimum  of  weight. 

The  block  of  the  Bynum  patent  approaches  nearest 
to  the  block  of  appellant  of  any  of  the  references. 
A  wall  constructed  of  [117 — 91]  a  single  series  of 
tiers  of  Bynum 's  blocks  would  have  the  voids  and 
webs  in  uniform  alinement  and  of  uniform  width, 
but  the  moment  it  is  attempted  to  construct  a  wall 
of  more  than  a  single  block  in  width,  not  only  is  there 
no  method  of  interlocking  for  the  breaking  of  joints 
provided,  but,  in  the  construction  of  the  wall  where 
the  blocks  are  laid  side  by  side,  the  vertical  web  will 
be  of  double  width,  thus  destroying  uniformity  of 
width  of  web,  which  is  the  controlling  feature  of  ap- 
pellant's invention.  Appellant's  method  of  joining 
the  blocks  so  that  a  void  equal  to  that  extending 
through  the  center  of  the  block  is  maintained  belongs 
to  his  device,  and  no  other.  This  is  one  of  the  prin- 
cipal features  of  his  wall  construction.  It  is  novel 
and  marks  a  decided  step  forward  in  the  art. 

The  art  is  a  narrow  one,  and  any  step  which  marks 
so  decided  an  advance  in  strength,  utility  and  econ- 
omy of  construction  as  that  here  disclosed,  is  entitled 
to  recognition  and  protection.  Not  only  does  no  re- 
ference cited  anticipate  appellant's  claims,  but  no 
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combination  of  the  references  can  be  devised  which 
will  accomplish  this  end.  It  is  no  answer  that  the 
construction  of  walls  from  hollow  blocks  is  old  in 
the  art.  A  new  combination  of  old  elements  amounts 
to  invention  where  it  produces  a  new  and  useful  re- 
sult, although  each  old  element  may  have  been  sug- 
gestive of  the  use  which  could  be  made  of  it  in  the 
new.  Steiner  &  Voegtly  Hardware  Co.  vs.  Tabor 
Sash  Co.,  178  Fed.,  831. 

Neither  can  the  accomplishment  of  appellant  be 
attributed  to  obvious  mechanical  skill.  We  think 
there  has  been  a  clear  invasion  of  the  realm  of  in- 
vention, resulting  in  a  wholly  useful  and  novel  ad- 
vance in  the  building  art.  If  it  were  doubtful,  we 
would  be  compelled  to  resolve  the  doubt  in  favor  of 
the  inventor,  and  award  a  patent.  It  is  easy  to  dis- 
pose of  a  case  where  the  issue  of  invention  is  close 
by  holding  that  the  advance  over  the  prior  art  con- 
stitutes a  mere  mechanical  change  apparent  to  those 
skilled  in  the  art.  But  in  the  absence  of  proof  to 
support  this  conclusion,  and  where  the  question  of 
patentability  is  close,  the  doubt  [118 — 98]  should 
be  resolved  in  favor  of  the  applicant.  In  re  East- 
wood, 33  App.  D.  C.  291. 

The  decision  of  the  Commissioner  of  Patent  is  re- 
versed, and  the  clerk  is  directed  to  certify  these 
proceedings  as  by  law  required.    . 

EEVERSED. 

JOSIAH  A.  VAN  ORSDEL, 
Associate  Justice. 
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[Endorsed]  :  Patent  Appeal  Docket  No.  1044.  In 
the  Matter  of  the  Application  of  Frederick  Heath. 
Opinion  of  the  Court  per  Mr.  Justice  Van  Orsdel. 
Court  of  Appeals,  District  of  Columbia.  Filed  Jun. 
1,  1916.    Henry  W.  Hodges,  Clerk. 

A  true  copy. 

[Seal]  Test:  HENRY  W.  HODGES. 

Clerk  of  the  Court  of  Appeals  of  the  District  of 
Columbia.     [119—99] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

HEATH  UNIT  TILE  COMPANY, 

Complainant, 

vs. 

COLUMBIA  BRICK  COMPANY, 

Defendant. 

Memorandum  Decision  of  Bean,  D.  J. 
Memorandum  by  BEAN,  District  Judge: 

Suit  to  enjoin  an  alleged  contributory  infringe- 
ment of  patent  issued  to  complainant's  assignor  on 
February  6,  1917,  for  a  hollow  wall  construction 
which  consists  of  a  wall  with  hollow  blocks  or  tiles 
having  web  members  and  voids  so  placed  and  ar- 
ranged that  the  leads  are  carried  directly  upon  a 
line  of  practically  vertical  members,  the  blocks  be- 
ing laid  on  their  sides  so  that  the  webs  are  over 
webs  and  voids  over  voids. 

The  defendant  is  a  manufacturer  of  hollow  tile 
blocks  for  sale  to  the  general  public.     The  com- 
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plainant's  patent  does  not  cover  the  blocks  or  mate- 
rial used  in  the  wall.  These  are  covered  by  prior 
patents.  The  larger  block  used  is  the  same  as 
shown  in  the  patent  of  Johnson  issued  in  August, 
1905.  The  smaller  block  used  in  a  twelve-inch  wall 
is  one  in  common  use  and  substantially  half  the  width 
of  the  larger  block  and  practically  as  shown  in  a 
patent  to  Lovett  issued  in  March  1906. 

The  principle  of  interlocking  blocks  and  vertical 
aligmnent  in  wall  construction  is  to  be  found  in  the 
patent  of  Denison  issued  in  October,  1908.  The 
complainant,  however,  contends  that  its  patent  is  a 
new  combination  of  these  old  elements  producing  an 
old  result  in  a  more  facile,  economical  and  effective 
way.  That  each  separate  element  in  a  patent 
[120 — 100]  process  was  old  does  not  negative  in- 
vention, which  may  reside  in  the  manner  in  which 
they  are  assembled,  since  the  design  as  a  whole  and 
the  improvement  it  makes  are  what  must  be  con- 
sidered. (Grells  vs.  Eugene,  221  Fed.  68;  Barber 
vs.  Motor  Sales  Co.,  240  Fed.  723 ;  Foster  vs.  Smith, 
244  Fed.  946.)  The  fact,  therefore,  that  the  ele- 
ments used  by  the  complainant  are  old  is  not  mate- 
rial for  the  combination  is  itself  the  entity  with 
which  we  are  concerned,  and  the  question  is,  was 
the  inventive  faculty  required  for  its  production  in 
the  light  of  the  prior  art  ?  "  It  is  not  enough, ' '  says 
the  Supreme  Court,  "That  a  thing  shall  be  new  in 
the  sense  that  in  the  shape  and  form  in  which  it  is 
produced  it  shall  not  have  been  before  known  and 
that  it  shall  be  useful,  but  it  must,  under  the  consti- 
tution and  statute,  amount  to  an  invention  or  dis- 
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covery"  (Thompson  vs.  Boisselier,  114  U.  S.  111). 
If  the  idea  of  the  patent  is  merely  such  a  combina- 
tion of  old  elements  as  would  occur  to  any  practical 
man  familiar  vrith.  the  prior  art,  no  invention  is  in- 
Yolved.  (Vinton  vs.  Hamilton,  104  U.S.  485.  Hill 
vs.  Wooster,  132  U.  S.  693.) 

The  building  of  walls  with  hollow  tiles  is  an  old 
art  and  in  my  judgment  it  requires  no  inventive 
faculty  to  so  lay  up  the  individual  block  or  tiles 
that  the  voids  and  webs  in  the  several  blocks  will  be 
in  vertical  alignment,  for  such  would  be  the  obvious 
and  practical  method  when  possible,  which  would 
readily  suggest  itself  to  one  experienced  in  such 
w^ork.  Moreover,  the  patent  of  Lovett  shows  walls 
formed  of  hollow  blocks  of  different  sizes  laid  hori- 
zontally. The  patent  to  Denison  shows  walls 
formed  of  blocks  so  laid  that  the  webs  of  different 
courses  are  in  vertical  alignment.  There  could  be 
no  invention  in  forming  a  wall  of  the  Johnson 
blocks  laid  horizontally,  nor,  in  view  of  the  Lovett 
and  Denison  patents,  would  there  be  invention  in 
using  with  the  Johnson  block  a  smaller  block  of 
such  size  that  the  joints  overlap  and  the  webs  of  the 
several  courses  will  be  [121 — 101]  in  vertical 
alignment. 

It  follows,  therefore,  that  the  complainant  is  not 
entitled  to  the  relief  prayed  for  and  the  suit  should 
be  dismissed.     [122—102] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

IN  EQUITY— No.  7665. 

April  7,  1919. 

HEATH  UNIT  TILE  COMPANY,  a  Corporation, 

vs. 

COLUMBIA  BRICK  WORKS,  a  Corporation. 

Decree. 

This  cause  was  tried  by  the  Court  upon  the  plead- 
ings and  the  proofs,  the  plaintiff  appearing  by  Mr. 
Harry  L.  Raffety,  Mr.  J.  E.  Fenton,  Mr.  W.  D. 
Fenton,  and  Mr.  David  C.  Pickett,  of  counsel,  and 
the  defendant  by  Mr.  T.  J.  Geisler,  of  counsel. 
Upon  consideration  whereof,  it  is  now 

ORDERED,  ADJUDGED  AND  DECREED 
that  the  bill  of  complaint  herein  be  and  the  same  is 
hereby  dismissed,  and  that  said  defendant  have  and 
recover  of  and  from  said  plaintiff  its  costs  and  dis- 
bursements taxed  herein  at  $421.74. 

R.  S.  BEAN, 
Judge. 

Filed  April  7,  1919.  G.  H.  Marsh,  Clerk.  [123— 
103] 


American  Fire  Brick  Company  et  al.      139 

In  the  District  Court  of  United  States,  District  of 

Oregon. 

#7665. 

HEATH  UNIT  TILE  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

COLUMBIA  BRICK  WORKS,  a  Corporation, 

Defendant. 

Stipulation  Re  Printed  Copies  of  U.  S.  Patents. 

It  is  hereby  stipulated  that  upon  the  trial  of  this 
cause  printed  copies  of  United  States  patents  may 
be  introduced  by  either  party  with  the  same  effect 
as  if  certified  by  the  Patent  Office,  and  this  stipula- 
tion may  be  spread  upon  the  record  on  the  trial  of 
the  cause. 

Dated,  June  29,  1918. 


Of  Counsel  for  Plaintiff. 
T.  J.  GEISLER, 
Of  Counsel  for  Defendant. 
It  is  stipulated  between  counsel  for  plaintiff  and 
defendant  that  the  foregoing  statement  on  appeal  is 
correct  and  that  the  same  may  be  settled  and  ap- 
proved by  the  Court. 

Dated  this  11th  day  of  Jmie,  1921. 

L.    L.    WESTFALL, 
Attorney  for  Plaintiff. 
M.  E.  MACK, 
Attorney  for  Defendant. 
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Settled  and  allowed  this  11th  day  of  June,  1921. 

FRANK  H.  RUDKIN, 
Judge.     [124—101] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

No.  3390. 

HEATH  UNIT  TILE  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

AMERICAN    FIRE     BRICK     COMPANY    and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Memorandum  Decision  of  Rudkin,  D.  J. 
JUSTIN  W.  MACKLIN  and  L.  L.  WESTFALL, 

Attorneys  for  Plaintiff. 

M.  E.  MACK,  Attorney  for  Defendants. 

RUDKIN,  District  Judge. 

This  is  a  suit  for  infringement  of  letters  patent. 

The  invention  or  patented  device  is  thus  described 

by  the  plaintiff: 

''The  invention  covered  by  the  patent  in  suit 
is  a  hollow  wall  construction  as  best  defined  by 
claim  2  of  the  patent:  'A  building  wall  com- 
posed of  horizontal  courses  each  formed  of 
blocks  having  a  single  void,  and  other  blocks 
having  three  voids  arranged  parallel  longitudi- 
nally,   the    blocks    being    laid    adjacently    and 
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alternating  with  each  other,  the  central  void  of 

the   three-void   block   being   in   direct   vertical 

alignment    with   the   space   between   blocks   in 

adjacent  courses  as  described.'  " 

The  validity  of  this  patent  was  involved  in  a  suit 

before  the  District  Court  of  Oregon  prosecuted  by 

the    same    plaintiff    against    the    Columbia    Brick 

Works,    a    corporation.     The    pleadings    were    the 

same  and  the  evidence  substantially  the  same,  and 

Judge  Bean  held  that  the  idea  of  the  patent  was  a 

mere  combination  of  old  elements,  such  as  would 

occur  to  any  practical  man  familiar  with  the  prior 

art,  and  dismissed  the  bill  saying: 

"The  building  of  walls  with  hollow  tiles  is 
an  old  art  and  in  my  judgment  it  requires  no 
inventive  faculty  to  so  lay  up  the  individual 
blocks  or  tiles  that  the  voids  and  webs  in  the 
several  blocks  wdll  be  in  vertical  alignment,  for 
such  would  be  the  obvious  and  practical  method 
when  possible,  which  would  readily  suggest  its- 
self  to  one  experienced  in  such  work.  More- 
over, the  patent  to  Lovett  shows  w^all  formed  of 
hollow  blocks  of  different  [125 — 105]  sizes  laid 
horizontally.  The  patent  to  Dennison  shows 
walls  formed  of  blocks  so  laid  that  the  webs  of 
different  courses  are  in  vertical  alignment. 
There  could  be  no  invention  in  forming  a  wall 
of  the  Johnson  blocks  laid  horizontally,  nor,  in 
view  of  the  Lovett  and  Dennison  patents,  would 
there  be  invention  in  using  with  the  Johnson 
block  a  smaller  block  of  such  size  that  the  joints 
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overlap  and  the  webs  of  the  several  courses  will 

be  in  vertical  alignment. 

''It  follows  therefore  that  the  complainant  is. 

not  entitled  to  the  relief  prayed  for  and  the  suit 

should  be  dismissed." 
I  say  that  the  records  in  the  two  cases  are  prac- 
tically identical,  because  the  testimony  in  the  Ore- 
gon case  was  stipulated  into  the  record  in  this  case 
and  was  only  supplemented  by  testimony  relating  to 
commercial  value.  The  plaintiff  was  apparently 
satisfied  with  the  decree  in  the  Oregon  case,  as  no 
appeal  was  prosecuted  therefrom,  and  while  that 
decree  works  no  estoppel  because  the  parties  are 
not  identical,  yet  the  decision  is  highly  persuasive. 
Decisions  in  patent  cases  where  the  same  facts  are 
involved  should  be  as  nearly  harmonious  as  possible, 
and  I  would  not  feel  justified  in  disregarding  the 
decree  of  Judge  Bean  without  much  stronger  con- 
viction of  error  than  I  now  entertain. 

The  bill  of  complaint  is  accordingly  dismissed. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington,  Jan.  4,  1921.  W.  H.  Hare, 
Clerk.     [126] 


American  Fire  Brick  Company  et  al.      143 

In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

No.  3390. 

HEATH  UNIT  TILE  COIMPANY, 

Plaintiff, 

vs. 

AMERICAN    FIRE     BRICK     COMPANY    and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Decree. 

This  cause  came  on  to  be  heard  at  this  term,  and 
was  argued  by  counsel,  and  thereupon,  upon  consid- 
eration thereof  it  was 

ORDERED,  ADJUDGED  AND  DECREED  as 
follows,  viz. : 

That  the  bill  of  complaint  be  and  the  same  is 
liereby  dismissed,  and  that  the  defendants  have  and 
recover  of  and  from  the  plaintiff  their  costs  to  be 
faxed. 

Dated  this  2.7th  day  of  January,  1921. 

FRANK  H.  RUDKIN, 

Judge. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington,  Jan.  27,  1921.  W.  H.  Hare, 
Clerk.     [127] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 

vs. 

AMERICAN     FIRE     BRICK     COMPANY    and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Stipulation  Re  Exhibits. 
It  is  hereby  stipulated  by  and  between  counsel  for 
the  plaintiff  and  counsel  for  the  defendants,  that  in 
making  up  the  record  on  appeal  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in  this 
cause,  that  in  addition  to  the  record  called  for,  that 
all  exhibits  used  at  the  trial  of  said  cause  in  the  Dis- 
trict Court  shall  be  certified  up  to  the  Court  of 
Appeals. 

Dated  this  10th  day  of  June,  1921. 

L.    L.    WESTFALL, 
Of  Counsel  for  Plaintiff. 
M.  E.  MACK, 
Counsel  for  Defendants. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  June  11,  1921.  W.  H.  Hare, 
Clerk.     By  Eva  M.  Hardin,  Deputy.     [128] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

IN  EQUITY— No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 

vs. 

AMERICAN     FIRE     BRICK     COMPANY    and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Petition  for  Appeal  and  Order  Allowing  Same. 
To  the  Honorable  FRANK  H.  RUDKIN,  District 
Judge : 

The  above-named  plaintiff  feeling  aggrieved  by 
the  decree  rendered  and  entered  in  the  above- 
entitled  cause  on  the  27th  day  of  January,  A.  D. 
1921,  does  hereby  appeal  from  said  decree  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  for 
the  reasons  set  forth  in  the  assignment  of  errors 
filed  herewith,  and  prays  that  this  appeal  be  allowed 
and  that  citation  be  issued  as  provided  by  law,  and 
that  a  transcript  of  the  record  proceedings  and 
document  upon  which  said  decree  was  based,  duly 
authenticated,  be  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  under  the 
rules  of  said  Court  in  such  cases  made  and  provided. 

And    your    petitioner    further    prays    that    the 
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proper  order  relating  to  the  required  security  to  be 
required  of  him  be  made. 

HEATH  UNIT  TILE  COMPANY, 
By  BATES  &  MACKLIN, 

Solicitors. 
JUSTIN  W.  MACKLIN, 

Of  Counsel. 
Appeal  allowed  upon  giving  bond  as  required  by 
law  for  the  sum  of  $250.00. 

FRANK  H.  RUDKIN, 

Judge. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  Mar.  5,  1921.  W.  H.  Hare, 
Clerk.     [129] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division. 

IN  EQUITY— No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 
vs. 

AMERICAN    FIRE    BRICK    COMPANY    and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Assignment  of  Errors. 

Now  comes  the  plaintiff  by  its  sohcitors  in  the 
above-entitled  cause  and  filed  the  following  assign- 
ment of  errors  upon  which  it  ^\ill  rely  upon  its 
prosecution    of    the    appeal,    in    the    above-entitled 
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cause,  from  the  final  decree,  dismissing  the  bill  in 
such  cause,  on  the  27th  day  of  January,  1921,  and 
shows  that  such  decree  is  erroneous  and  should  be 
set  aside  and  reversed  for  the  following  reasons: 

1.  That  the  Court  erred  in  dismissing  said  bill. 

2.  That  the  Court  erred  in  not  granting  the  re- 
lief prayed  in  the  bill. 

3.  That  the  Court  erred  in  not  holding  the 
claims  of  the  patent  in  suit  valid  and  infringed. 

4.  That  the  Court  erred  in  holding  that  a  former 
suit  before  the  District  Court  of  Oregon  prosecuted 
by  this  plaintiff  against  the  Columbia  Brick  Works 
was  practically  identical  with  the  suit  before  this 
court. 

WHEREFORE  the  plaintiff  prays  that  said  de- 
cree may  be  reversed  and  that  it  be  ordered  that 
the  plaintiff  may  have  the  relief  prayed  in  its  bill, 
that  the  patent  be  declared  valid,  and  that  reason- 
able costs  be  assessed  against  the  defendant. 

BATES  &  MACKLIN, 
Plaintiff's  Solicitors. 
By  JUSTIN  W.  MACKLIN, 

Of  Counsel. 
L.  L.  WESTFALL.     [130] 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington,  Mar.  5,  1921.  W.  H.  Hare, 
Clerk.     [131] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Divi- 
sion. 

No.  3390. 

HEATH  UNIT  TILE  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

AMERICAN  FIRE  BRICK  COMPANY  et  al., 

Defendants. 

Stipulation  Re  Withdrawal  of  Original  Exhibits. 

It  is  hereby  stipulated  by  the  defendants,  by  their 
attorney,  M.  E.  Mack,  that  the  original  exhibits  and 
papers  in  the  above  case  may  be  removed  from  the 
iiles  by  the  stenographer,  A.  E.  Kane,  and  by  him 
transmitted  to  the  attorney  for  the  plaintiff  at 
Cleveland,  Ohio,  for  the  purpose  of  preparing  a 
record  on  appeal  and  to  be  returned  within  a  rea- 
sonable time. 

M.  E.  MACK, 
Attorney  for  the  Plaintiff. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  Feb.  19,  1921.  W.  H.  Hare, 
Clerk.     [132] 
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HARTFORD  ACCIDENT  AND  INDEMNITY  CO. 
Hartford,  Connecticut. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 

vs. 

AMERICAN     FIRE     BRICK     COMPANY     and 
RICHEY  &  GILBERT  COMPANY, 

Defendants. 

Bond  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  Heath  Unit  Tile  Company,  as  principal, 
and  the  Hartford  Accident  and  Indemnity  Com- 
pany, a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Connecticut,  and  authorized 
to  do  business  in  the  State  of  Washington,  as  surety, 
acknowledge  ourselves  to^  be  jointly  indebted  to 
American  Fire  Brick  Company  and  Richey  &  Gil- 
bert Company,  defendants  above  named,  appellees 
in  the  above  cause,  in  the  sum  of  Two  Hundred 
Fifty  and  no/100  ($250.00)  Dollars,  conditioned 
that 

WHEREAS,  on  the  27th  day  of  January,  A.  D. 
1921,  in  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Northern  Divi- 
sion, in  a  suit  pending  in  that  court,  wherein  Heath 
Unit  Tile  Company  was  complainant  and  the  said 
American  Fire  Brick  Company  and  Richey  &  Gil- 
bert Company  were  defendants,  numbered  on  the 
equity  docket  as  3390,  a  decree  was  rendered  against 
the  said  Heath  Unit  Tile  Company,  complainant. 
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and  the  said  Heath  Unit  Tile  Company  having  ob- 
tained an  appeal  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  filed  a  copy  thereof  in 
the  office  of  the  clerk  to  reverse  the  said  decree, 
and  a  citation  directed  to  the  said  American  Fire 
Brick  Company  and  Richey  &  Gilbert  Company, 
citing  and  admonishing  them  to  be  and  appear  at  a 
session  of  the  United  States  said  Court  of  Appeals 
for  the  Ninth  Circuit  Court,  to  be  holden  in  the  city 
of  San  Francisco,  in  the  [133]  State  of  Cali- 
fornia, on  the  30th  day  of  April,  A.  D.  1921. 

NOW,  THEREFORE,  if  the  said  Heath  Unit 
Tile  Company  shall  prosecute  its  appeal  to  effect 
and  answer  all  costs  if  it  fails  to  make  its  plea 
good,  then  the  above  obligation  to  be  void;  else  to 
remain  in  full  force  and  virtue. 

HEATH  UNIT  TILE  COMPANY, 

Principal. 
By  R.  VALTH, 
Its  Vice-President. 
Attest:  ALWIN    SWANSON, 

Secretary. 
HARTFORD    ACCIDENT   AND    INDEM- 
NITY COMPANY, 

By  R.  J.  MARTIN, 
Attorney  in  Fact. 
Approved  on  the  31  day  of  March,  A.  D.  1921. 

FRANK  H.  RUDKIN, 

Judge. 
Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.     April  1,  1921.    Wm.  H.  Hare, 
Clerk.     By  H.  J.  Dunham,  Deputy.     [134] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Divi- 
sion. 

IN  EQUITY— No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 

vs. 

AJVIERICAN     FIRE     BRICK     COMPANY    and 
RICHEY  &  GILBERT   COMPANY, 

Defendants. 

Citation. 

United  States  of  America  to  American  Fire  Brick 
Company  and  Richey  &  Gilbert  Company: 

You  are  hereby  notified  that  in  a  certain  case  in 
equity  in  the  District  Court  of  the  United  States  in 
and  for  the  Eastern  District  of  Washington,  North- 
ern Division,  wherein  Heath  Unit  Tile  Company  is 
plaintiff  and  the  American  Fire  Brick  Company  and 
Richey  &  Gilbert  Company  are  defendants,  an  ap- 
peal has  been  allowed  the  5th  day  of  March,  1921, 
therein,  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  you  are  hereby  cited  and  ad- 
monished to  be  and  appear  in  said  court  at  San 
Francisco,  in  the  State  of  California,  thirty  days 
after  the  date  of  this  citation,  to  show  cause,  if  any 
there  be,  why  the  decree  appealed  from  should  not 
be  corrected  and  speedy  justice  done  the  parties  in 
that  behalf. 

Witness  the  Honorable  FRANK  H.  RUDKIN, 
Judge  of  the  United  States  District  Court  for  the 
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Eastern  District  of  Washington,  Northern  Division, 
-this  31st  day  of  March,  A.  D.  1921. 

FEANK  H.  EUDKIN, 
United  States  District  Judge. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dist. 
of  Washington.  April  1,  1921.  Wm.  H.  Hare, 
Clerk.     By  H.  J.  Dunham,  Deputy.     [135] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Divi- 
sion. 

IN  EQUITY— No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintife, 

vs. 

AMEEICAN     FIEE    BEICK     COMPANY    and 
EICHEY  &  GILBEET   COMPANY, 

Defendants. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk: 

Please  prepare  transcript  of  record  for  the  Cir- 
cuit Court  of  Appeals  in  the  above-entitled  case 
and  include  therein  the  following  papers  and  orders : 

(1)  Bill  of  complaint. 

(2)  Answer. 

(3)  Stipulation. 

(4)  Such  parts  of  the  testimony  in  the  present 
case  and  of  the  record  of  the  case  of  Heath 
Unit  Tile  vs.  Columbia  Brick  Works,  as  shall 


American  Fire  Brick  Company  et  al.  153 

be  reduced  to  narrative  form  and  agreed  upon 

between   counsel,   including  such   exhibits   as 

shall  be  agreed  upon  between  counsel. 

Opinion  of  Court. 

Final  decree. 

Stipulation  as  to  exhibits. 

Petition  for  appeal. 

Assignment  of  errors. 

Order  allowing  appeal. 

Stipulation  and  order  allowing  withdrawing 

exhibits. 
Bond  on  appeal.     [136] 
Citation. 

Praecipe  of  Transcript. 
And  order  extending  time  to  file  transcript. 
Deliver  all  papers  to  the  office  of  counsel  for  com- 
plainant for  printing. 

BATES  &  MACKLIN  and 
L.  L.  WESTFALL, 
Attorneys  for  the   Complainant,   The  Heath  Unit 
Tile  Company. 
Approved : 


(5 
(6 

(7 

(8 

(9 

(10 

(11 

(12 

(13 


Counsel  for  Defendants. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  "Washington.  May  3, 1921.  Wm.  H.  Hare,  Clerk. 
H.  J.  Dunham,  Deputy.     [137] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Divi- 
sion. 

IN  EQUITY— No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 

vs. 

AMERICAN     FIRE     BRICK     COMPANY    and 
RICHEY  &  GILBERT   COMPANY, 

Defendants. 

Order  Extending  Time  to  and  Including  June  15^ 
1921,  to  File  Transcript  of  Record. 
In  this  cause,  on  application  of  appellant,  and  for 
a  good  cause  shown  to  the  Court,  it  is  ordered  that 
the  time  within  which  the  transcript  of  record  may 
be  filed  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  be  extended  to  and  in- 
cluding June  15,  1921. 

FRANK  H.  RUDKIN, 

Judge, 
O.  K.— L.  L.  WESTFALL, 

Attorney  for  Plaintiff. 
O.  K.— M.  E.  MACK, 

Attorney  for  Defendant. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dis- 
trict of  Washington.  May  3,  1921.  W.  H.  Hare, 
Clerk.     By  H.  J.  Dunham,  Deputy.     [138] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Divi- 
sion. 

No.  3390. 

HEATH  UNIT  TILE  COMPANY, 

Plaintiff, 
vs. 

AJMERICAN     FIRE     BRICK     COMPANY    and 
RICHEY  &  GILBERT   COMPANY, 

Defendants. 

Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

United  States  of  America, 

Eastern  District  of  Washington, — ss. 

I,  W.  H.  Hare,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Washing- 
ton, do  hereby  certify  the  foregoing  typewritten 
pages  to  be  a  full,  true,  correct  and  complete  copy 
of  so  much  of  the  record,  papers  and  other  proceed- 
ings as  called  for  by  the  appellant  in  his  praecipe 
for  a  transcript  of  the  record  herein,  as  the  same 
remains  of  record  and  on  file  in  the  office  of  the  clerk 
of  said  District  Court,  and  that  the  same  constitutes 
the  record  on  appeal  from  the  order,  judgment  and 
decree  of  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Northern  Divi- 
sion, to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Judicial  Circuit,  San  Francisco,  California. 

I  further  certify  that  I  herewith  transmit  the 
Original  Citation  issued  in  this  cause. 
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I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  is  the  sum  of 
forty-eight  and  70/100  ($48.70)  Dollars,  and  the 
same  has  been  paid  to  me  by  Justin  W.  Macklin,  at- 
torney for  appellant.     [139] 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
at  Spokane,  in  said  District,  this  11th  day  of  June, 
A.  D.  1921. 

[Seal]  W.  H.  HARE, 

Clerk.     [140] 


[Endorsed] :  No.  3701.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Heath 
Unit  Tile  Company,  a  Corporation,  Appellant,  vs. 
American  Fire  Brick  Company,  a  Corporation,  and 
Richey  &  Gilbert  Company,  a  Corporation,  Ap- 
pellees. Transcript  of  Record.  Upon  Appeal  from 
the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division. 
Filed  June  14,  1921. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit. 


Heath  Unit  Tile  Company,  a  Corporation, 
Appellant, 


vs. 


The  American  Fire  Brick  Company,  a  Corporation,  and 

The  Richey-Gilbert  Company,  a  Corporation, 

Appellees. 


BRIEF  FOR  APPELLANT. 

This  is  a  suit  under  patent  No.  1,215,149  granted 
Februaiy  6,  1917  to  Frederick  Heath  for  a  HOLLOW 
WALL  CONSTRUCTION  and  assigned  directly  to  the 
plaintiff  company.  Certified  copies  of  the  patent,  the 
articles  of  incorporation  of  the  company,  and  the  assign- 
ment appear  in  the  record  as  exhibits. 

The  invention  covered  by  the  patent  in  suit  is  a 
hollow  wall  construction  believed  to  be  well  defined  by 
claim  2  of  the  patent. 
2.  A  building  wall  composed  of  horizontal  courses  each 
formed  of  blocks  having  a  single  void,  and  other 
blocks  having  three  voids  arranged  parallel  longi- 
tudinally, the  blocks  being  laid  adjacently  and  al- 
ternating with  each  other,  the  central  void  of  the 
three  void  block  being  in  direct  vertical  alignment 
with    the    space    between    the    blocks    in    adjacent 
courses,  as  described. 

The  defendants  admit  infringement  of  the  Patent, 
making  their  sole  defense  one  of  validity.    The  precise 


thing  of  the  patent  is  admitted  by  counsel  and  the  Presi- 
dent of  the  defendant  company  to  have  been  made  since 
the  cancellation  of  a  license  contract  under  which  the 
defendant,  The  American  Fire  Brick  Company,  formerly 
operated.  (Rec.  Page  28). 

The  Richy-Gilbert  Company  has  been  brought  in 
merely  for  the  purpose  of  showing  a  completed  wall 
structure  made  of  blocks  furnished  by  The  American 
Fire  Brick  Company  with  the  intention  that  they  should 
be  used  in  such  an  infringing  structure. 

The  plaintiff  seeks  only  to  enjoin  further  manufac- 
ture of  tiles  for  walls  in  infringing  structures  by  the 
defendant  The  American  Fire  Brick  Company,  except 
by  the  consent  of  the  owner  of  the  patent  in  suit. 

SOLE  QUESTION  IN  THIS  SUIT. 

Is  the  Heath  Wall  a  patentable  invention  or  did  it  involve 
mere  mechanical  skill? 

The  Court  of  Appeals  of  the  District  of  Columbia 
held  that  Mr.  Heath  clearly  entered  the  realm  of  inven- 
tion. (Rec.  Page  134).  That  Court  carefully  considered 
all  the  prior  art  which  is  before  this  Court. 

CHARACTERISTICS  OF  HOLLOW  MASONRY 
WALLS. 

The  construction  of  hollow  building  walls  of  a  load 
bearing  character  involves  the  consideration  of  many 
important  requirements  to  attain  economical  and  effi- 
cient manufacture  of  the  blocks;  ready  and  convenient 
assemblage  of  the  blocks  in  the  completed  structure,  the 
strength  and  stability  of  the  wall  produced. 

The  blocks  must  be  so  designed  that  they  may  be 
made  with  a  minimum  of  waste  by  extruding  clay 
through  dies  and  cutting  the  column  of  the  clay  into 


short  sections,  whereby  quantity  production  is  obtained. 
The  blocks  must  be  strong  enough  to  prevent  losses  due 
to  breaking  of  the  green  ware  and  to  facilitite  handling 
and  stacking  in  the  kilns.  There  should  be  a  minimum 
numbers  of  shapes  and  forms  of  block  to  complete  walls 
of  various  thicknesses. 

Blocks  should  be  so  designed  and  proportioned  that 
the  workman  can  lay  such  blocks  into  walls  with  great 
rapidity  and  without  special  knowledge  or  skill. 

Such  a  wall  when  finished  should  have  a  complete 
horizontal  mortar  bed  for  each  course.  The  blocks  in 
the  wall  should  be  as  strong  as  this  full  w^dtli  mortar  bed 
to  develop  the  full  load  bearing  strength  of  the  struc- 
ture. Each  course  should  be  bonded  with  the  next  course 
above  and  below.  All  of  the  vertical  webs  and  shells 
of  the  blocks  should  be  in  true  vertical  alignment  with 
corresponding  webs  and  shells  in  the  courses  above  and 
below. 

In  the  present  invention,  Mr.  Heath  has  combined 
for  the  first  time  all  these  characteristics  and  has  evolv- 
ed a  system  of  manufacture  of  the  blocks  and  the 
construction  of  walls  affording  advantages  not  hereto- 
fore found  in  any  hollow  w^all  construction.  In  the  Heath 
wall  construction  are  provided  alternating  bonds  trans- 
versely of  the  wall  at  every  course.  True  vertical  align- 
ment of  webs  occur  without  special  instruction  of  any 
character  to  the  workmen;  in  fact,  the  usual  habits  of 
brick  masonry  produce  this  alignment  in  the  Heath 
structure.  The  wall  has  continuous  horizontal  mortar 
beds  between  the  courses  throughout  the  thickness  of 
the  wall.  All  of  the  voids  in  the  wall  are  sealed  one 
from  another,  thereby  securing  more  perfect  insulation 
from  heat  and  cold.  It  is  proven  by  the  record  in  this 
case  that  the  Heath  structure  provides  greater  strength 
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for  a  given  thickness  of  wall  than  any  previous  hollow 
wall  construction,  greater  solidity  due  to  the  bonding 
and  simplicity  of  the  units  and  that  unusual  economies 
have  been  effected  from  the  time  the  clay  is  extruded 
from  the  die  in  the  form  of  these  blocks  until  the  blocks 
are  laid  up  in  the  complete  Heath  wall. 

HISTORY  OF  THIS  INVENTION. 

Mr.  Heath  is  an  eminent  architect.  In  the  course 
of  his  work  he  had  made  a  study  of  various  forms  of  hol- 
low tile  wall  constructions  and  had  specified  and  recom- 
mended the  use  of  various  hollow  wall  constructions  in- 
cluding Denison  patented  hollow  tile  (one  of  the  alleged 
anticipations).  Mr.  Heath  knew  the  difficulties  encoun- 
tered in  the  manufacture  and  laying  up  of  this  Denison 
T-shaped  tile.  Appreciating  the  disadvantages  of  this 
and  other  load  bearing  tile  made  prior  to  his  inven- 
tion, to  avoid  these  disadvantages  formerly  encountered, 
and  to  accomplish  new  advantageous  results,  he  first 
devised  a  three  void  block  (termed  "double  block") 
with  a  narrow  intermediate  void  between  two  vertical 
webs  and  of  proportions  not  previously  used  anywhere. 
However  this  gave  him  only  one  thickness  of  wall.  At 
a  later  time  while  studying  over  the  problem  of  increas- 
ing the  thickness  of  the  wall  and  retaining  the  horizontal 
mortar  bed  and  alignment  of  webs  and  necessary  bonds, 
he  conceived  the  idea  of  combining  with  this  three  void 
block  another  block,  a  single  void  block  of  such  size  and 
proportion  that  when  placed  in  position  it  would  have 
its  two  vertical  webs  in  vertical  alignment  with  the  cor- 
responding webs  of  the  double  blocks,  and  have  its  up- 
per and  lower  surfaces  continue  the  horizontal  mortar 
beds.    He  found  that  this  formed  the  bases  of  a  system 


of  wall  construction  liaving  all  the  desired  characteristics 
of  the  ideal  hollow  wall. 

Mr.  Heath  then  filed  an  application  for  a  patent  on 
his  wall  and  after  a  rejection  of  the  present  claims  of 
the  patent  by  the  Commissioner  of  Patents,  he  took  an 
appeal  to  the  Court  of  Appeals  of  the  District  of  Colum- 
bia. Here  for  the  first  time  both  sides  of  the  case  were 
argued,  Avith  the  blocks  and  actual  wall  constructions 
before  a  tribunal — counsel  for  the  Government  opposing 
the  grant  upon  the  same  prior  patents  before  this  Court. 
The  decision  of  that  court  ordered  the  Commissioner  to 
issue  the  patent  in  suit.  A  certified  copy  of  this  decision 
has  been  made  of  record  in  this  case  (Rec.  Page  131). 
Following  the  issuance  of  the  patent,  suit  was  filed  by 
the  plaintiff,  seeking  to  enjoin  the  Columbia  Brick 
"Works,  et  al.,  at  Portland,  Oregon,  for  manufacturing  a 
tile  and  causing  walls  to  be  built  of  an  entirely  different 
character  from  those  manufactured  by  the  appellees 
hereof.  In  that  decision,  (Rec.  Page  135),  Judge  Bean 
of  the  District  Court  of  Portland,  dismissed  the  bill 
saying  that  the  complainant  was  not  entitled  to  the  re- 
lief prayed  for. 

The  Portland  case  was  not  appealed  because  in- 
fringement was  not  there  proven.  The  defenses  in  the 
Portland  case  have  been  used  by  agreement  in  the  pres- 
ent case  and  defendant  here  relies  upon  the  defenses 
there  set  up. 

DIFFERENCES  BETWEEN  THIS  SUIT  AND  THE 
PORTLAND  SUIT. 

The  memorandum  decision  of  Judge  Rudkin,  (Rec. 
Page  140)  the  Court  below  in  this  case,  quotes  from 
Judge  Bean 's  decision  in  the  former  suit  under  the  Heath 
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patent  and  dismisses  the  bill  because  lie  feels  that  the 
two  cases  are  practically  identical.  He  says,  very  prop- 
erly, decisions  in  patent  cases  where  the  same  facts  are 
involved  should  be  as  nearly  harmonious  as  possible. 
He  did  not  feel  justified  in  disregarding  Judge  Bean's 
decision. 

The  Court  below  was  mistaken  in  holding  that  the 
two  cases  were  practically  identical.  The  two  cases  are 
very  different.  In  the  former  case,  the  defendant 's  struc- 
ture was  very  different  from  the  defendant's  structure 
here.  The  structures  proven  to  have  been  built  by  the 
defendants  in  the  Portland  suit  did  not  even  have  verti- 
cal alignment  of  webs,  which  is  so  essential  to  the  suc- 
cess of  the  present  invention  and  so  specifically  called  for 
by  the  patent.  This  may  be  seen  at  a  glance  by  refer- 
ring, for  example,  to  defendant's  exhibits,  photographs 
Nos.  15  and  22.  There  each  course  had  a  large  block  of 
three  equal  voids  and  a  small  block  of  two  voids  one  over 
the  other  and  it  could  not  be  proven  that  these  blocks 
were  laid  up  with  any  but  the  outside  webs  in  alignment. 

The  Patent  at  that  time  was  much  too  young  to  make 
any  material  showing  of  commercial  success.  There 
was  nothing  in  the  Portland  case  to  show  the  relative 
value  of  this  invention  compared  with  those  of  prior  art. 

In  the  present  case  we  have  a  very  extensive  show- 
ing of  commercial  success  not  present  in  the  Portland 
case.  We  have  a  construction  manufacture'd  by  the  de- 
fendants identical  with  that  of  the  patent.  AVe  have  a 
large  number  of  witnesses  including  masons,  contractors, 
eminent  construction  engineers,  and  manufacturers  of 
clay  products,  all  familiar  with  the  tile  industry,  testi- 
fying as  to  the  great  advantages  of  the  Heath  wall  con- 
struction.   None  of  this  was  present  in  the  Portland  case. 

The  testimony  of  the  Portland  case  has  been  stipu- 
lated into  the  present  record  and  appears  in  abbreviated 


narrative  form  in  the  transcript,  pages  95  to  130.  The 
balance  of  the  record,  similarly  abbreviated,  particularly 
pages  25  to  94  inclusive,  constitutes  new  evidence  in  the 
present  case  of  the  very  extensive  commercial  success 
and  great  value  of  the  Heath  invention.  None  of  this 
was  in  the  Portland  case. 

Therefore,  Judge  Rudkin  was  in  error  in  holding 
that  the  records  in  the  two  cases  were  practically  identi- 
cal. They  are  indeed  widely  different.  The  only  portions 
of  the  records  in  the  two  cases  which  are  common  are 
the  defenses  of  the  prior  art  patents  (which  were  the 
same  as  those  which  w^ere  before  the  Patent  Office),  and 
oral  statements  of  witnesses  after  having  seen  the  Heath 
structure.  Whereas  in  the  present  case  we  have  twenty- 
six  witnesses  from  different  parts  of  the  country,  repre- 
senting all  branches  of  the  art  of  hollow  w^all  construc- 
tion, testifying  as  to  the  great  success,  commercial  value 
and  pronounced  advance  which  Mr.  Heath  has  made  in 
the  art  by  this  invention. 

It  is  believed  that  perhaps  Judge  Rudkin  on  read- 
ing the  defendant 's  brief  in  this  case  was  misled  by  some 
of  the  inaccurate  statements  therein.  For  example,  de- 
fendants' counsel  stated  that  a  large  number  of  witness- 
es, naming  them,  testified  that  everything  in  the  Heath 
patent  was  knowoi  in  the  art  long  before  Mr.  Heath  ob- 
tained his  patent.  This  is  decidedly  a  misstatement. 
The  only  witness  who  even  made  a  statement  remotely 
.corresponding  to  this  was  E.  V.  Johnson,  who  upon  being- 
handed  the  Heath  patent  said  that  "I  don't  see  anything 
in  that  particular  assemblage  of  blocks  that  was  not  a 
known  factor  to  me  both  in  practice  and  in  theory." 
It  is  notable  that  neither  Johnson  nor  any  of  the  witness- 
es says  he  ever  saw  a  wall  like  the  Heath  wall  before 
Heath's  invention.  These  other  witnesses  were  each  tes- 
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tifying-  as  to  some  particular  feature  such  as  laying  of 
,tile  horizontally  or  the  vertical  alignment  of  webs. 

Counsel  says  in  his  brief  that  "the  Johnson  block 
was  the  same  as  the  Heath  block."  This  is  not  the  case. 
Witnesses  who  knew"  the  Johnson  block  said  that  it  was 
similar  to  one  of  the  Heath  blocks.  Johnson  had  only 
one  block  wiiicli  could  be  similar  to  one  of  the  Heath 
blocks.  The  Counsel  states  in  his  brief  that  the  plain- 
tiff, Heath,  is  the  only  witness  testifying  as  to  the  paten- 
tability of  his  wall  and  that  no  one  expert  is  asked  "Is 
it  invention  or  mechanical  skill!"  As  a  matter  of  fact 
a  large  number  of  witnesses  in  the  present  case  are  testi- 
fying for  the  plaintiff  on  this  very  subject  as  will  be 
quoted  later  in  this  brief. 

Counsel  at  the  hearing  objected  to  testimony  (Rec. 
Page  37),  "Why  have  you  not  licensed  the  great  eastern 
states"?  (Mr.  Mack:  "I  object  to  that  as  immaterial." 
Court:  "I  will  sustain  the  objection"),  and  then  in  his 
brief  capitalizes  the  point,  saying  that  Heath  wall  tile 
were  manufactured  only  in  three  states,  and  compares 
it  to  the  Johnson  and  Denison  blocks  which  had  been 
manufactured  for  years  prior  to  the  Heath  invention. 

It  is  notable  that  neither  of  the  District  Courts,  in 
the  two  suits  under  this  patent,  declared  the  patent  in- 
valid. The  first  dismissed  the  bill  without  passing  upon 
the  point  of  validity,  and  the  second — the  court  below — 
followed  the  other  court,  erroneously  believing  that  the 
cases  were  identical. 

DEFENSES. 

The  defense  here  sets  up  the  same  patents  and  al- 
leged prior  uses  which  were  before  the  Patent  Office, 
the  Court  of  Appeals  of  the  District  of  Columbia  and 
the    District    Court    at    Portland.      It    is    notable    that 


throughout  all  this  contest  not  one  single  statement  is 
made  of  any  actual  wall  exactly  or  nearly  like  the  Heath 
wall.  Not  one  single  use  of  the  thing  of  the  Heath  patent 
is  even  alleged.  The  defendant  is  forced  to  rely  upon 
oral  statements  of  its  prejudiced  witnesses,  that  the 
Heath  patent  presents  nothing  new.  They  attempt  to 
wave  it  easily  aside,  saying  that  it  is  the  ' '  obvious  way ' ' 
to  do  this  thing.  Yet,  the  defendant  in  the  present  case 
pays  tribute  to  the  invention  by  using  the  precise  thing 
of  the  patent  after  attempts  in  the  past  to  market  other 
hollow  load  bearing  wall  tile.  The  defense  in  so  speak- 
ing of  the  invention  and  in  urging  its  great  simplicity 
overlooks  a  long  line  of  leading  cases  to  the  effect  that: 
Simplicity  Emphasizes  Merit  of  Invention. 

"The  combination  is  apparently  very  simple; 
but  the  simplicity  of  an  invention  so  far  from  being 
an  objection  to  it  may  constitute  its  great  excellence 
and  value." 

(Justice  Storey  in  Ryan  vs.  Goodwin,  3  Summer, 
514). 

Instead  of  detracting  from  the  merits  of  this  in- 
vention, the  simplicity  of  the  Heath  wall  construction 
emphasizes  the  fact  that  invention  was  required  to  make 
it. 

In  Regent  Manufacturing  Company  vs.  Pennsyl- 
vania Electric,  121  Fed.  Rep.  80,  the  Court  of  Appeals  of 
the  Seventh  Circuit  in  sustaining  the  patent  for  a  mirror 
frame,  all  of  the  elements  of  which  were  old,  says: 

**The  device  seems  exceedingly  simple.     But 

its  very  simplicity,  in  such  an  old  field  should  be  a 

warning  against  too  ready  acceptance  of  the  ex  post 

facto  wisdom  of  the  bystander." 
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The  Johnson  Defense. 

Mr.  E.  V.  Johnson  of  Chicago,  in  the  Portland  case 
was  an  antagonistic  witness,  called  for  the  purpose  of  de- 
feating this  patent.  He  is  a  rival  of  Mr.  Heath  in  busi- 
ness, and,  with  the  Heath  patent  before  him,  testifies 
at  great  length  as  to  the  simplicity  of  the  Heath  wall. 
By  stretches  of  imagination,  in  answer  to  hypothetical 
questions,  he  gives  various  answers  to  the  effect  that 
it  is  not  an  invention. 

The  Johnson  deposition  refers  particularly  to  a 
block  illustrated  in  his  patent  No.  837,572  issued  Decem- 
ber 4,  1906.  (Def.'s  Exhibit  "Johnson  Patent")  That 
Johnson  patent  shows  a  block  similar  in  contour  to  one 
of  the  blocks  of  the  Heath  wall,  but  of  very  heavy  con- 
struction, it  being  designed  to  be  set  on  end  in  wall  struc- 
tures. The  Johnson  patent  teaches  placing  these  blocks 
with  the  voids  vertical.  The  blocks  are  comparatively 
short  and  the  patent  illustrates  them  arranged  in  a  col- 
umn construction.  There  is  no  assemblage  of  blocks 
illustrated  in  the  patent  nor  alleged  by  Johnson  corres- 
ponding to  the  Heath  structure.  There  is  nothing  in  his 
patent  nor  in  his  entire  deposition  even  remotely  suggest- 
ing the  Heath  wall,  prior  to  Mr.  Heath's  invention. 

Johnson  testifies  (Rec.  Page  115)  that  it  was  "com- 
mon practice"  to  lay  tile  horizontally  or  vertically  but 
states  that  laid  flat  the  blocks  do  not  develop  their  full 
strength.  He  devotes  considerable  time  to  the  reasons 
why  the  Johnson  tile  should  be  placed  vertically  in  the 
wall. 

The  walls  referred  to  in  the  Johnson  deposition  as 
having  been  built  before  Heath's  invention,  were  either 
mere  partition  walls  or  walls  built  in  accordance  with 
the  Johnson  patent,  (Rec.  Page  116),  in  either  case  being 
one  block  thick.     He  savs  "I  have  uniformlv  recom- 
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mended  the  end  section  or  vertical  section  system  of  con- 
struction." Rec.  Page  117  indicates  that  he  has  carried 
out  this  principle  since  1903  or  1904.  He  speaks  of  his 
catalogue  (Def.  Ex.  Page  46  "National  Fireproofing 
Co.'s  Catalogue")  showing  vertical  columns  made  of 
his  blocks.  (Rec.  Page  118).  He  states  (Rec.  Page  119) 
that  the  hollows  or  voids  run  vertically  and  says  (Rec, 
page  119)  that  a  12  inch  wall  would  be  laid  the  same  as 
shown  in  his  catalogue  whether  laid  on  the  end  or  laid 
on  the  side. 

Attention  is  directed  to  this  exhibit.  It  shows  a 
vertical  column  and  to  lay  that  column  horizontally 
would  not  meet  the  claims  of  the  Heath  patent  and  would 
not  provide  the  simple  uniform  construction  of  the 
Heath  wall.  He  answers  in  response  to  a  hypothetical 
question  (Rec.  Page  120),  again  drawing  upon  his  im- 
agination, that  an  ordinaiy  bricklayer  would  lay  one 
course  and  then  "bust  the  tile  in  two"  to  complete  the 
thickness  of  the  wall.  But,  going  on  through  his  deposi- 
tion, it  is  questionable  whether  even  this  imaginary  wall 
as  he  has  described  it  would  have  been  a  Heath  wall 
or  not. 

At  the  time  of  Heath's  invention,  the  Johnson  block 
would  not  have  suggested  Heath's  wall  because  John- 
son's patent  and  his  practice,  teach  vertical  constiTiction 
of  walls  where  the  blocks  are  each  the  full  thickness  of 
the  wall,  except  for  columns,  where  the  grouping  of  the 
blocks  is  not  adaptable  to  horizontal  construction.  Fur- 
thermore the  Johnson  block  at  that  time  was  of  such 
thick  web  and  shell  construction  that  it  would  not  be  con- 
venient to  break  it.  Even  if  told  to  break  these  heavy 
tile  the  mason  would  not,  by  any  means,  necessarily  ac- 
complish all  the  valuable  features  of  the  Heath  patent. 
Johnson  testifies  under  cross  examination  that  he  al- 
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ways  recommends  arranging  these  blocks  vertically  (Rec. 
Page  125).  "I  certainly  should;  if  it  was  a  load-carrying 
wall  I  would. ' '  This  patent  is  concerned  only  with  load- 
carrying  hollow  walls. 

Where  Johnson  has  built  walls  with  horizontal  con- 
struction, he  states  that  such  walls  carry  no  weight  and 
that  the  blocks  usually  have  one  dimension  correspond- 
ing to  the  thickness  of  the  wall  (Rec.  Page  124).  Mr. 
Heath's  wall  must  have  two  different  blocks  in  each 
course. 

Such  testimony  can  not  avail  to  defeat  this  patent 
for  two  reasons,  first,  it  does  not  meet  the  construction 
called  for  by  the  claims,  and  second,  as  was  said  in  the 
case  of  the  National  Hollow  B.  B.  vs.  Interchangeable 
B.  B.  Company,  106  Fed.  Rep.  693,  Court  of  Appeals, 
Eighth  Circuit: 

"Unsupported  oral  testimony  of  prior  use  is 
always  open  to  suspicion  and  cannot  prevail  over 
the  legal  presumption  of  validity  which  accompanys 
the  patent,  unless  it  is  sufficient  to  establish  such  a 
use  beyond  a  reasonable  doubt." 

It  is  submitted  with  respect  to  the  Johnson  deposi- 
tion, and  other  testimony,  in  the  record,  that  if  the  Heath 
construction  as  shown  in  the  patent  were  the  natural 
ordinary  method  of  construction,  which  any  brick-layer 
could  without  instruction  make, — surely,  somewhere  out 
of  the  liberal  field  of  recollection  of  these  many  witnesses, 
the  Defense  could  have  at  least  prompted  the  mention  of 
a  wall  which  would  have  sounded  like  an  anticipation. 

It  is  notable  that  Mr.  Johnson's  large  organizations 
in  Chicago  still  follow  the  universal  practice  of  end  or 
vertical  construction.  His  scheme  of  wall  construction 
requires  many  forms  (nineteen  different  shapes  and 
sizes  are  shown  in  his  catalogue)  where  the  blocks  are 


13 

each  of  the  full  width  of  the  thickness  of  the  wall.  Out 
of  Mr.  Johnson's  thirty-eight  years  of  experience,  he 
does  not  name  a  single  wall  embodying  the  features  of 
the  Heath  patent,  nor  allege  a  construction  which  would 
anticipate  its  claims,  but  contents  himself  with  waving 
his  hand  at  this  meritorious  invention  and  saying  (Rec. 
Page  124)  "I  don't  see  anything  in  that  particular  as- 
semblage of  blocks  that  was  not  a  known  factor  to  me 
both  in  practice  and  in  theory."  Even  under  cross-  ex- 
amination he  fails  to  mention  such  an  actual  wall,  his 
catalogue  never  illustrated  such  a  wall,  and  he  states 
with  positiveness  that  he  never  recommended  such  a  con- 
struction. The  reason  is  that  it  never  occurred  to  him 
to  make  such  a  wall.  Now  that  it  is  done,  with  the  ex 
post  facto  wisdom  of  a  bystander,  he  testifies  in  a  man- 
ner which  should  fill  the  Court  with  gravest  doubts  as 
to  the  actuality  of  the  walls  he  pictures. 

The  Denison  Defenses. 

The  Denison  defense  alleges  invalidity  of  the  patent 
because  of  the  Denison  patent  reissue  No.  13,299.  The 
patentee  of  this  patent  and  his  son,  George  W.  Denison, 
in  business  with  him,  are  rivals  of  the  appellant,  manu- 
facturing the  Denison  block,  which  the  testimony  shows 
is  being  supplanted  by  the  Heath  structure.  As  might 
be  expected,  they  alleged  no  invention  in  the  Heath  wall. 
Of  course  this  defense  must  be  considered  separately 
from  the  Johnson  defense.  The  one  can  not  be  used  to 
bolster  up  the  weaknesses  of  the  other,  to  defeat  this 
patent  in  the  suit.  (Dodge  vs.  Post,  76  Fed.  807).  The 
witnesses  in  the  trial  at  Portland,  and  as  quoted  in  the 
record  here,  were  testifying  both  in  depositions  and  in 
open  court  to  independent  and  unallied  practices  which 
in  no  instance  even  purported  to  be  a  complete  antici- 
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pation  of  the  Heath  Wall  construction.  One  witness 
testifies  it  was  common  practice  to  lay  hollow  tile  flat, 
another  that  it  was  common  practice  to  make  cross  bonds, 
(which  would  apply  to  tile  or  brick)  and  another  that  it 
was  common  practice  to  produce  alignment  of  webs  as 
showTi  in  the  Denison  patent. 

The  Supreme  Court  in  the  case  of  The  Barbed  Wire 
Patent  (134  U.  S.  75)  in  disposing  of  various  alleged 
uses  of  barbs  for  wire  fences,  one  use  sworn  to  by  24  wit- 
nesses, another  by  a  large  number,  and  so  on: 

**The  doctrine  laid  down  by  this  court  in  Coffin 
vs.  Ogden,  85  U.  S.  18,  Wall  120,  124,  that  'the  bur- 
den of  proof  rests  upon  him'  the  defendant,  and 
'every  reasonable  doubt  should  be  resolved  against 
him.'  If  the  thing  were  embryotic  or  inchoate;  if 
it  rested  in  speculation  or  experiment;  if  the  proc- 
ess pursued  for  its  development  had  failed  to  reach 
the  point  of  consummation,  it  cannot  be  offered  to 
defeat  a  patent  founded  upon  a  discovery  or  inven- 
tion which  was  completed,  while  in  the  other  case 
there  was  only  progress,  however  near  that  progress 
may  have  approximated  the  end  in  view." 

It  has  been  well  stated  in  Dodge  vs.  Post,  76  Fed. 
Rep.  807,  at  page  810: 

"It  is  hardly  necessary  to  say  that  each  defense 
must  be  considered  independently  of  all  others  and 
so  considered  must  fail  unless  it  be  established  by 
proof  beyond  a  reasonable  doubt." 

The  Denison  patent  and  the  admitted  Denison  wall 
construction,  show  a  system  of  making  the  body  of  the 
wall  with  a  single  T-shaped  block,  laid  first  one  way 
and  then  reversed,  resulting  in  three  separate  narrow 
mortar  beds  for  each  course.  This  requires  the  use  of 
great  care  to  secure  vertical  alignment  of  webs,  it  re- 
quires unusual  uniformity  of  l)locks.  If  they  be  irregu- 
lar  or   warped   in   the   making,   however   slightly,    the 
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strength  of  the  walls  is  impaired.  The  Denison  wall  re- 
quires special  blocks  of  various  shapes  and  sizes  to  start 
and  finish  a  course,  to  close  corners,  pilasters  and  jambs, 
etc.  We  fail  to  see  what  possible  application  the  De- 
fense can  properly  make  of  this  patent  to  anticipate  the 
Heath  patent.  It  has  been  urged  as  an  anticipation  be- 
cause it  is  a  hollow  tile  wall  having  an  aligmnent  of 
webs,  and  the  Defense  leaps  the  gap,  between  such  a  use 
and  the  Heath  wall,  by  saying  that  to  make  the  Heath 
wall,  in  view  of  the  Denison  patent  requires  no  more  than 
mechanical  skill.  The  Denison  patent  had  been  prac- 
ticed quite  extensively  for  years  l^efore  the  Heath  in- 
vention and  without  change.  It  is  notable  tliat  it  was  to 
correct  inherent  faults  and  to  improve  and  simplify 
the  Denison  construction,  that  Mr.  Heath  made  his  in- 
vention, a  simplified  economical  wall  construction. 

AVe  find  in  Walker  on  Patents  a  statement  which 
applies  well  to  the  Denison  defense  and  to  the  Johnson 
and  others.     (Walker  on  Patents,  Sec.  26,  P.  28) : 

*'But  it  does  not  tend  to  prove  want  of  inven- 
tion to  show  that  a  skillful  mechanic  who  has  seen 
the  patented  thing  can  reconstruct  some  older  thing 
so  as  to  make  it  similar  to  that  covered  by  the 
patent. ' ' 

Beach  vs.  Box  Mfg.  Co.,  63  Fed.  Rep.  601. 

National  Co.  vs.  Belcher,  71  Fed.  Rep.  879. 

In  the  Denisou  testimony  we  find  unsupported  oral 
statements  of  a  wall  evidenced  by  a  sketch  made  by  the 
witness,  and  relating  to  no  particular  wall  construction. 
Even  by  this  elastic  method  of  securing  evidence,  after 
the  Heath  patent  has  been  before  the  witness,  we  do  not 
have  an  anticipation,  because  of  the  failure  to  show  web 
alignment  as  called  for  by  the  Heath  patent. 
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Denison  and  Johnson  and  the  defense  witnesses 
who  testified  in  open  court  at  Portland,  were  per- 
haps more  justified  because  a  much  broader  interpreta- 
tion of  the  patent  claims  was  there  being  urged  to  cover 
the  very  different  structure  of  that  defendant.  Such 
testimony  is  not  properly  applied  in  the  present  case 
where  the  Court  need  only  consider  the  patent  in  its 
narrowest  interpretation,  because  the  defendant  is  us- 
ing the  precise  thing  of  the  patent. 

We  draw  from  the  testimony  of  the  defense  a  tribute 
to  the  Heath  invention.  Examining  the  various  alleged 
prior  uses,  which  are  not  proven  in  any  sense,  and  the 
admitted  uses  such  as  Denison  and  Johnson,  we  find  that 
considerable  effort  is  expended  in  making  an  unusual 
shaped  tile,  and  special  care  and  supervision  of  the  work- 
men are  necessary  to  get  the  vertical  web  alignment,  or 
else  the  web  alignment  and  strength  of  the  walls  is  sac- 
rificed. With  the  Heath  patent  before  them,  the  wit- 
nesses, one  testifying  as  to  one  particular  feature  and  one 
as  to  another,  all  find  as  to  their  particular  feature  that 
the  Heath  wall  embodies  it  in  the  most  natural  and  effec- 
tive manner. 

Other  Witnesses. 

Various  other  witnesses  of  the  defense,  quoted  from 
in  defendant 's  brief  below,  need  no  reply  except  to  call  at- 
tention to  the  fact  that  each  of  these  witnesses  is  testi- 
fying orally  with  the  Heath  wall  construction  before 
him,  and  with  the  ex  post  facto  wisdom  of  the  bystander, 
one  says  as  to  one  feature  that  it  is  "common  practice," 
another  as  to  another  feature  that  he  lias  "seen  it  be- 
fore," and  another  witness  as  to  still  another  character- 
istic of  the  Heath  wall  that  he  has  done  "something  like 
that  for  years."  Witness  Klose,  (Rec.  Page  97)  qualifies 
his  statement  that  he  can  see  nothing  new  in  the  Heath 
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construction,  by  saying  "unless  he  could  make  a  tile 
which  was  absolutely  select  as  to  size, ' '  commenting  that 
to  select  the  tile  as  to  size  would  be  prohibitive.  We  may 
make  reply  to  this  most  simply  by  calling  attention  to 
the  record  of  the  witnesses  who  are  testifying  as  manu- 
facturers of  Heath  tile,  that  they  have  without  excep- 
tion found  it  to  be  the  most  satisfactory  wall  construc- 
tion. 

Through  all  this  strenuous  effort  to  anticipate  the 
Heath   patent   by   these    various    witnesses   called   and 
prompted  to  that  end,  Ave  find  no  evidence  even  remotely 
approximating  that  character  of  evidence  required  to 
defeat  a  patent.    This  Court  in  the  case  of  Los  Alamitos 
Sugar  Company  vs.  Carroll,  173  Fed.    Kep.  280  held: 
"it  is  not  sufficient  to  constitute  an  anticipa- 
tion that  the  devices  relied  upon  might,  by  a  process 
of  modification,  reorganization  or  combination  with 
each  other  be  made  to  accomplish  the  function  per- 
formed by  the  device  of  the  patent." 

Topliff  vs.  Topliff,  145  U.  S.  156; 

Gunn  vs.  Bridgeport  Brass  Co.,   (C   C.)  148  Fed. 

239; 
Ryan  vs.  Newark  Co.,  (C.  C.)  96  Fed.  100; 
Simonds  R.  M.  Co.  vs.  Hathom  Mfg.  Co.,  (C.  C.) 

90  Fed.  201-208; 
Gormully  &  J.  Co.  vs.  Stanley  Cycle  Co.,  (C.  C.)  90 

Fed.  279; 
Merrow  vs.  Shoemaker  (C.  C.)  59  Fed.  120. 

This   Court   also   held   in   the   case   of   Stabler  vs. 

Riverside  Heights  Orange  Growers'  Assn.,  205  Fed.  Rep. 

735: 

"True,  we  may  pick  out  one  similarity  in  one 
of  these  defenses,  and  one  in  another,  and  still  one 
in  another,  and  by  combining  them  all,  anticipate 
the  inventive  idea  expressed  in  the  Strain  patent,  but 
the  combination  constituting  the  invention  is  not 
found  in  any  one  of  them. ' ' 
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We  submit  that  the  present  case  is  in  strict  parallel- 
ism with  the  case  just  quoted,  and  the  following  line  of 
authorities : 

Morton  vs.  Llewellyn,  164  Fed.  693,  90  C.  C.  A.  514; 
Wilkins  Shoe  B.  Co.  vs.  Webb  (C.  C.)  89  Fed.  982; 
Krementz  vs.  Cottle  Co.,  148  U.  S.  556,  13  Sup.  Ct. 

719,  37  L.  Ed.  558; 
Western  Elec.  Co.  vs.  Chicago  Co.,  (C.  C.)  14  Fed. 

691; 
Star  Brass  Co.  vs.  Gen.  Elec.  Co.,  Ill  Fed.  398,  49 

C.  C.  A.  409; 
Union  Biscuit  Co.  vs.  Peters,  125  Fed.  601,  60  C. 

C.  A.  337; 
St.  Louis  Flushing  M.  Co.  vs.  American  Co.,  156 

Fed.  574,  577,  84  C.  C.  A.  340. 

It  is  accordingly  held  that  the  defense  of  anticipa- 
tion is  not  sustained. 

Patents  in  the  Answer. 

In  the  answer  the  defendant  sets  up  several  patents 
which  need  only  be  mentioned  briefly.  They  have  re- 
lied principally  upon  the  Johnson  and  Denison  prior 
patents.  Judge  Bean  mentioned  in  his  decision  the  Lov- 
ett  patent.  This  mention  is  quoted  in  Judge  Rudkin's 
decision.  We  need  say  nothing  more  concerning  the 
Denison  and  Johnson  patents. 

In  the  Lovett  patent  each  course  consists  of  two 
single  void  blocks.  The  aligmnent  of  the  webs  is  only 
at  the  outer  tiers  and  in  each  course  the  smaller  block 
has  its  web  directly  over  and  beneath  the  voids  in  the 
course  below  and  above.  The  claims  of  the  Heath  pat- 
ent can  not  be  read  upon  this  Lovett  patent.  Heath's 
patent  claim  calls  for  "horizontal  courses  each  formed  of 
blocks  having  a  single  void  and  other  blocks  having  three 
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voids."  The  claim  further  calls  for  the  central  void  of 
the  three  void  block  being  in  direct  vertical  alignment 
with  the  space  between  the  blocks  in  adjacent  courses. 

The  other  patents  may  be  disposed  of  briefly  in  the 
order  named  in  the  Answer. 

The  Bynum  (No.  744,480)  patent  shows  hollow  tile 
laid  horizontally,  one  block  wide  to  each  course,  with 
no  suggestion  of  alternating  bond,  and  the  construction 
is  not  capable  of  increasing  the  thickness  of  the  wall 
and  does  not  meet  the  Heath  claims.  The  same  thing 
applies  to  the  Thomson  patent  (No.  222,211),  which  does 
not  even  have  horizontal  mortar  beds  required  by  the 
Heath  claim.  Fisher  (No.  781,  431)  is  a  very  remote 
construction  having  no  suggestion  of  vertical  web  align- 
ment nor  of  three  void  and  single  void  blocks.  Yarnall 
(No.  695,594)  shows  a  sewer  pipe  block  having  eight 
parallel  longitudinal  voids,  not  at  all  adapted  for  the 
Heath  wall  construction.  Fisher  (No.  817,478)  has  no 
suggestion  of  single  void  or  three  void  blocks,  nor  verti- 
cal alignment  of  webs,  called  for  by  the  Heath  claims. 

COMMERCIAL  SUCCESS. 

Where  the  validity  of  the  patent  is  in  doubt,  the 
doubt  should  be  resolved  in  favor  of  the  patent  upon  a 
showing  of  commercial  success.  The  record  in  the  pres- 
ent case  includes  very  extensive  and  enthusiastic  testi- 
mony as  to  the  unquestioned  commercial  success  of  Mr. 
Heath's  invention.  This  we  believe  was  overlooked  by 
the  Court  below.  In  Morton  vs.  Llewellyn,  (164  Fed. 
Rep.  693),  this  Court  sustained  the  patent  over  a  defense 
of  invalidity  for  want  of  invention,  in  view  of  certain  al- 
leged prior  uses,  by  favorably  resolving  the  doubt  upon 
a  showing  of  commercial  success,  considerably  less  im- 
posing than  the  proven  success  of  the  present  invention. 
The  plaintiff  there  testified  that  he  had  sold  (apparently 
over  a  period  of  years)  $30,000  worth  of  fittings,  and 


20 

that  they  had  been  used  quite  extensively,  superceding 
the  old  style  of  double  fittings,  and  that  he  was  sending 
them  to  Portland,  Victoria,  San  Francisco  and  San  Jose. 
The  Court  said: 

"We  find  no  contradiction  of  this  testimony  in 
the  record.  Apart  from  the  presumption  of  novelty 
that  always  attends  the  grant  of  a  patent,  the  law 
is  that  where  it  is  shown  that  a  patented  device  has 
gone  into  general  use,  and  has  superseded  prior  de- 
vices having  the  same  purpose,  it  is  sufficient  evi- 
dence of  invention  in  a  doubtful  case." 

The  Barbed  Wire  Patent,  143  U.  S.  275,  292,  12 

Sup.  Ct.  443,  36  L.  Ed.  154; 
Keystone    Manufacturing    Company   vs.    Adams, 

151  U.  S.  139,  143,  14  Sup.  Ct.  295,  38  L.  Ed. 

103; 
Irwin  vs.  Hasselman,  97  Fed.  964,  38  C.  C.  A.  587; 
Wilkins  Shoe  Button  Company  vs.  Webb,  (C.  C) 

89  Fed.  982; 
National  Hollow  B.  B.  Co.  vs.  Interchangeable  B. 

B.  Co.,  106  Fed.  693,  707,  45  C.  C.  A.  544. 

The  testimony  in  the  present  case,  not  before  the 
Portland  Court,  shows  this  invention  is  successful  in 
various  foreign  countries  as  well  as  the  United  States, 
and  that  it  has  superseded  largely  or  entirely  other  tile 
wall  constructions.     Frost  testimony   (Rec.   Page.   73). 

"A  very  large  increase  in  the  demand  and  pro- 
duction of  Heath  tile  was  effected  during  1919  and 
1920,  which  has  very  largely  replaced  both  Denison 
tile  and  common  brick.  The  former  has  not  been 
manufactured  in  commercial  quantities  for  the  last 
six  months  or  more." 

Mr.  Frost  is  the  President  of  the  Los  Angeles  Press- 
ed Brick  Company  and  he  further  testifies  that  during 
a  period  of  the  first  nine  months  of  1920,  he  had  to  de- 
cline a  large  amount  of  business  in  Heath  hollow  tile, 
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even  though  in  that  period  his  company  manufactured 
sixteen  thousand  tons  of  Heath  tile.  (Rec.  Page  74).  This 
is  the  cubic  equivalent  of  seven  and  one  half  million 
common  brick.  It  is  only  fair  to  state  that  Mr.  Frost  is 
referring  to  the  territory  covered  by  his  license  agree- 
ment, when  he  mentions  superseding  the  Denison  tile  His 
concern  formerly  manufactured  the  Denison  tile,  and 
changed  to  the  Heath  construction  because  , — "of  these 
tiles  we  considered  the  Heath  tile  the  best  from  the  manu- 
facturers and  builders  standpoint."   (Rec.  Page  72). 

Mr.  Oudin,  president  of  the  Defendant  Company, 
The  American  Fire  Brick,  testified  he  changed  from 
manufacturing  Denison  tile  to  the  Heath  wall  tile.  (Rec. 
Page  28).  He  says  "we  investigated  the  Heath  tile  and 
found  it  far  superior  to  the  Denison  tile. 

Mr,  Mathews,  President  of  the  Denny-Renton  Clay 
&  Coal  Company  of  Seattle,  testifies  that  after  manufac- 
turing hollow  tile  for  load  bearing  walls,  and  after  an 
"exhaustive  investigation  as  to  the  merits  of  the  Heath 
tile,  in  comparison  with  other  hollow^  building  tile, 
decided  that  for  load  bearing  w^alls  the  Heath  tile  was 
superior  to  all  others  on  the  market."  (Rec.  Page  59). 
A  plant  superintendent  of  this  same  company,  Mr.  Cake 
testifies  that  they  made  the  equivalent  of  approximately 
a  quarter  of  a  million  double  tile  and  the  necessary 
singles  the  first  six  or  eight  months  after  they  started. 

Appellant  has  similar  testimony  by  other  witnesses 
in  other  parts  of  the  country. 

In  San  Francisco  Mr.  G.  D.  Clark,  of  N.  Clark  and 
Sons,  says  (Rec.  Page  91): 

"In  the  past  ten  years  we  have  been  in  search 
of  a  hollow  building  tile,  the  pattern  of  which  would 
be  easy  and  economical  to  manufacture  and  at  the 
same  time  meet  every  need  in  wall   construction. 


22 

Several  patented  tile  were  presented  for  our  consid- 
eration, among  which  were  the  Hercules,  Hun,  Deni- 
son  and  others,  but  in  each  instance  their  impracti- 
cability was  manifest  and  in  consequence  abandoned. 
Within  the  last  two  years  we  learned  of  the  Heath 
building  tile  and  found  that  it  possessed  the  require- 
ments of  a  tile  for  which  we  had  been  searching, 
and  we  thereupon  obtained  exclusive  right  to  manu- 
facture and  sell  Heath  tile  in  Northern  California 
and  the  Hawaiian  Islands. 

This  brings  the  case  into  complete  conformity  with 
cases  decided  by  this  Court  for  example,  Stebler  vs.  River- 
side Heigfhts,  supra,  and  Bliss  vs.  Spengler,  217  Fed.  Rep. 
394.    In  the  latter  case  this  Court  said: 

"It  is  manifestly  not   a  contrivance   that  the 

ordinary  mechanic  would  devise  in  the  application 

of  known  elements.     Otherwise,   why   was   it   not 

struck  upon  before?" 

Other  witnesses  who  speak  of  the  commercial  suc- 
cess and  satisfactoriness  of  the  Heath  wall  construction, 
found  right  here  in  San  Francisco,  are  merely  indicative 
of  activity  elsewhere.  For  example,  Harry  E.  Drake, 
a  masonry  contractor,  spealving  of  building  various  gov- 
ernment buildings,  says  that  they  changed  from  ordinary 
hollow  building  tile  to  Heath  tile  because  the  army  engi- 
neers considered  the  latter  a  better  construction.  Speak- 
ing of  another  building  in  Oakland  he  said  Heath  tile 
were  given  preference  on  account  of  load  saving  on  con- 
crete beams.    He  says: 

"They  have  no  difficulty  in  gaining  alignment 

of  webs  in  the  use  of  the  Heath  tile,  none  whatever; 

that  is  taken  care  of  in  the  design  and  arrangement 

of  the  tile." 

The  witness  Knudsen  and  others  refer  to  photo- 
graphic exhibits,  of  record,  showing  buildings  having 
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walls  of  load  bearing  character,  constructed  of  the  Heath 
tile,  in  this  \^cinitY. 

Mr.  Heath's  invention  is  admittedly  a  narrow  one 
but  the  fact  that  it  has  been  used  extensively  in  the 
United  States  and  foreign  countries,  (Heath  testimony 
Kec.  Page  36  and  37)  without  change  from  the  design 
of  the  inventor,  and  without  advertising  except  for  small 
pamphlets  such  as  are  introduced  as  exhibits,  brings  the 
circumstances  of  this  case  within  the  doctrine  laid  down 
by  the  Supreme  Court  in  the  Minerals  Separation  L't'd. 
vs.  Hyde,  242  U.  S.  261,  at  page  270.  This  Court  had 
found  explanation  for  the  great  success  of  that  inven- 
tion in  an  expenditure  of  $60,000  to  introduce  the  proc- 
ess in  the  United  States,  and  at  the  time  of  the  hearing 
before  this  Court  it  had  not  been  introduced  into  the 
United  States.  In  the  present  case,  the  advertising  is 
very  meager.  The  invention  has  been  successful  be- 
cause of  its  merits  alone.  The  Supreme  Court  in  the 
case  just  mentioned  cites  some  of  its  prior  decisions 
as  follows: 

Diamond  Rubber  Co.  vs.  Consolidated  Rubber  Tire 

Co.,  220  U.  S.  428; 
Carnegie  Steel  Co.  vs.  Cambria  Iron  Co.,  185  U.  S. 

403,  429,  430; 
Smith  vs.  Goodyear  Dental  Vulcanite  Co.,  93  U.  S. 

486. 

PATENTABILITY  OF  HEATH  INVENTION. 

Is  the  Heath  wall  construction  as  disclosed  in  his 
patent,  granted  after  a  consideration  of  all  of  the  prior 
art  in  the  present  case  and  before  the  Court  at  Portland 
an  "invasion  of  the  realm  of  invention,"  as  termed  by 
the  Court  of  Appeals  of  the  District  of  Columbia,  or  is  it 
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mere  mechanical  skill?  We  hold  that  the  record  con- 
tains an  abundance  of  proof  that  the  Heath  wall  con- 
struction was  something  which  mechanics,  engineers  and 
architects  and  building  contractors  had  been  striving 
for  but  had  not  accomplished. 

To  guide  the  Court  in  determining  whether  the 
Heath  wall  is  invention  or  mechanical  skill,  we  will 
quote  from  witnesses  in  various  vocations  in  the  manu- 
facturing and  building  arts  relating  to  wall  construc- 
tions. 

In  the  Portland  case,  various  witnesses  each  testi- 
fied that  some  part  of  the  Heath  wall  was  old  to  them,  or 
was  the  natural  way  to  lay  hollow  tile,  but,  may  we 
again  point  out  that  not  a  single  instance  of  such  a  wall 
is  presented  by  the  defendant  in  that  case  nor  in  the 
present  case.  In  the  present  suit,  a  large  number  of 
witnesses,  many  of  whom  qualify  as  experts,  some  of 
whom  have  laid  the  tile  with  their  own  hands,  and  others 
of  whom  are  architects,  engineers  and  contractors,  as 
well  as  manufacturers,  say  that  they  consider  the  Heath 
tile  the  "best  wall  construction"  and  that  "it  is  an  ad- 
vance in  the  art  of  better  masonry,"  and  that  "it  is  an 
invention. ' ' 

Mr.  Oudin,  president  of  the  American  Fire  Brick 
Co.  defiantly  admitted  "We  have  investigated  the 
Heath  tile  and  found  it  far  superior  to  the  Denison  tile 
for  the  reason  that  the  Denison  tile  required  for  a  12  inch 
wall  seven  distinct  pieces  of  tile,  whereas  the  Heath 
tile  required  only  three  pieces.  Other  advantages  were 
the  rapidity  of  putting  it  into  the  wall  on  account  of  it 
being  square  and  not  of  odd  shapes,  the  way  the  Denison 
tile  was."  (Rec.  Page  28).  Mr.  Oudin  is  a  large  manu- 
facturer of  clay  products  with  many  years'  experience 
in  the  industry.    It  is  striking  that  he  accepts  without 
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change  the  Heath  construction  after  using  other  forms 
of  wall  tile.  It  never  occurred  to  him,  before  the  tile 
weretbroug-ht  to  his  attention,  to  make  such  a  construc- 
tion, yet  he  testifies  that  it  is  far  superior  to  another 
tile  which  he  paid  for  the  privilege  of  manufacturing. 

Mr.  E.  J.  Mathews,  president  of  the  Denny-Renton 
Clay  &  Coal  Company  after  comparing  it  favorably  with 
other  wall  constructions,  said: 

'*I  consider  the  design  of  the  Heath  tile  a  meri- 
torious invention,  as  it  required  that  the  fullest  con- 
sideration be  given,  first,  to  the  matter  of  reducing 
to  the  minimum  the  manufacturing  difficulties  and 
losses;  and  second,  to  producing  a  tile,  which  when 
laid  in  the  wall,  no  matter  how  placed,  would  al- 
ways have  the  webs  in  vertical  alignment  and  thus 
develop  the  maximum  load  bearing  capacity.  These 
things  could  not  have  been  accomplished  by  mere 
minor  mechanical  changes  in  the  form  of  the  hollow 
building  blocks  which  have  been  in  use  for  many 
years,  nor  could  they  have  occurred  accidentally  nor 
in  any  way  except  by  exhaustive  study  and  plan- 
ning." (Rec.  Page  60). 

Mr.  J.  R.  Gwynn,  manager  of  N.  Clark  &  Sons,  San 
Francisco,  licensed  manufacturers  of  tile  for  Heath  walls, 
says  (Rec.  Page  88) : 

"The  tile  are  ingenious  to  say  the  least.  Until 
Mr.  Heath's  inventive  genius  was  brought  to  bear, 
the  building  world  had  no  such  means  of  wall  con- 
struction in  hollow  building  tile.  It  has  been  re- 
garded as  an  advance  in  the  art  of  better  .masonry. ' ' 

Mr.  E.  Zimmerly,  an  eminent  construction  engineer, 
who  after  building  many  other  forms  of  hollow  walls 
including  Denison  and  Johnson,  asked  if  the  design  of 
the  Heath  system  of  wall  construction  were  something 
any  mechanic  or  engineer  could  do  if  called  upon,  says 
(Rec.  Page  65): 
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"I  think  it  is  an  invention.  It  required  study 
in  order  to  do  that.  It  is  all  very  easy  to  say  after 
you  have  seen  a  thing,  that  anybody  could  do  it." 

Mr.  F.  R.  Boedecker,  a  contracting  brick  mason,  after 
describing  many  advantages  of  the  Heath  wall  not  found 
in  and  other  constructions  states  (Rec.  Page  42)  that 
he  uses  Heath  Tile  because  he  thinks  "It  is  the  best 
construction."  He  makes  a  direct  comparison  (Rec.  Page 
43)  as  to  advantages  of  Heath  wall  over  Denison  wall. 

Mr.  E.  N.  Dugan,  whose  occupation  is  that  of  an 
architect  familiar  with  various  forms  of  wall  construc- 
tions including  Denison,  says  (Rec.  Page  50)  he  does 
not  consider; — 

"the  design  of  the  Heath  wall  within  the  devel- 
opment of  the  ordinary  mechanic  or  architect,  but 
the  result  of  the  discovery  of  principles  which  have 
been  fully  recognized  and  carefully  worked  out  and 
developed  into  a  system  of  construction  heretofore 
unknown. ' ' 

Mr.  James  Fisher,  agent  for  the  Denny  Renton  Clay 
&  Coal  Company  of  Seattle,  familiar  with  various  forms 
of  wall  construction,  after  stating  that  he  has  a  bigger 
demand  for  Heath  than  any  other  lines  of  wall  construc- 
tion, says  (Rec.  Page  54) : 

"it  is  giving  entire  satisfaction  in  this  part 
of  the  country.  It  is  considered  a  great  improve- 
ment  *  *  *." 

We  refrain  from  burdening  the  Court  with  further 
quotations  on  this  subject,  but,  twenty  odd  other  ^^it- 
nesses  heartily  endorse,  reconnnend,  and  without  quali- 
fication, pay  highest  tribute  to  the  Heath  wall  construc- 
tion. 

(No  such  testimony  was  produced  in  the  Portland 
suit). 


The  only  contradiction  we  find  of  the  statements 
just  quoted,  throughout  the  record  of  the  contest  regard- 
ing this  patent,  is  that  various  of  Defendants'  witnesses, 
after  being  shown  the  Heath  patent  say  that  they  had 
laid  other  tile  horizontally,  that  they  had  made  similar 
bonds,  and  that  it  was  the  "natural  way  to  do  it."  It 
is  pertinent  to  again  say  that  through  all  these  presently 
prepared  mental  pictures  drawn  to  defeat  the  patent, 
not  a  single  example  of  such  a  complete  wall  construc- 
tion before  Heath's  invention,  is  named,  much  less 
proven  by  that  character  of  evidence,  clear  and  convinc- 
ing beyond  a  reasonable  doubt,  such  as  is  required  to 
invalidate  a  patent. 

SUMMARY  OF  EVIDENCE. 

Considering  both  sides  of  this  suit,  on  one  hand  it 
is  an  invention,  a  composite  wall  construction,  which 
after  contested  consideration,  was  found  by  the  unani- 
mous opinion  of  the  Court  of  Appeals  of  the  District 
of  Columbia  to  be  patentable  over  the  exact  forms  of 
prior  single  tile  and  wall  constructions  which  are  before 
this  Court. 

This  invention  was  developed  to  fill  an  existing 
want.  It  was  evolved,  simplified  and  completed  and  put 
into  practice  and  accepted  largely  and  successfully  used 
by  manufacturers,  building  engineers  and  architects. 

It  is  admitted  to  be  exceedingly  simple,  which  we 
hold  constitutes  its  great  excellence  and  value.  It  is  this 
very  simplicity  which  has  made  it  such  a  great  success. 
The  principal  defendant  in  this  case  had  ceased  to  manu- 
facture one  of  the  principal  forms  of  wall  construction 
alleged  as  an  anticipation  of  this  invention  to  become 
a  licensee  under  the  patent  in  suit.  In  various  parts  of 
the  country  we  find  this  wall  construction  not  only  sue- 
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cessful  but  actually  superseding  other  forms  of  hollow 
tile  construction. 

We  have  on  the  other  hand,  statements,  made  in 
self  interest  that  this  patented  wall  involves  no  in- 
vention because  they  have  laid  hollow  tile  on  the 
sides,  they  have  made  bonds,  or  that  the  Johnson  tile 
could  be  laid  on  the  side.  But,  as  against  this,  we  find 
Johnson  himself,  out  of  nearly  forty  years  of  experience 
stating  that  he  would  recommend  placing  his  tile  on  end, 
and  we  find  his  great  company  manufacturing  many  dif- 
ferent forms  of  tile  to  be  placed  in  vertical  position  in 
walls,  each  tile  to  be  the  whole  thickness  of  the  wall. 
The  nearest  similarity,  even  to  some  of  the  features  of 
the  Heath  wall  construction,  is  found  in  his  column  con- 
struction illustrated  in  Johnson's  Patent  and  Catalogue. 

It  is  admitted  that  some  characteristics  of  the  Heath 
wall  follow  former  practices  of  masonry.  This  very  fact 
promotes  its  ready  adoption. 

The  bonding  at  every  course,  is  found  in  one  form 
of  brick  work  and  is  as  old  as  the  use  of  bricks.  The 
horizontal  mortar  beds  is  also  a  feature  used  in  brick 
work.  The  laying  of  brick  horizontally  and  vertically  is 
admitted  to  be  common  practice  within  the  discretion 
of  the  mechanic.  But  it  is  the  completed  wall,  the  system 
of  construction,  the  tout  ensemble  of  the  Heath  inven- 
vention  which  results  in  a  wall  of  gTeat  simplicity;  econ- 
omies from  the  time  the  clay  leaves  the  dies  until  the 
wall  is  completed;  high  degree  of  load-bearing  character- 
istics; rapidity  which  with  w^hich  the  wall  may  be  built; 
great  simplicity  with  which  offsets,  corners  and  jambs 
can  be  fitted  into  the  uniform  courses;  universal  and 
continuous  automatically  resulting  vertical  alignment  of 
load-bearing  webs;  the  complete  closing  of  the  voids  in 
each  course  from  adjacent  voids,  providing  the  highest 
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possible  degree  of  insulation.     All  of  these  combine  to 

make  up  the  Heath  wall  construction. 

In  Dubois  vs.  Kirk,  158  U.  S.  58,  the  Supreme  Court 

sustained  the  following  claim: 

"A  bear-trap  dam  having  a  releasing  or  open 
sluice  extending  from  under  the  gates  so  as  to  re- 
lieve them  from  unnecessary  pressure,  substantially 
as  and  for  the  purpose  described." 

Bear-trap  dams  were  admitted  to  be  old.  Sluices  or 
waterways  were  a  common  and  well-known  method  of 
relieving  pressure  on  other  dams.  The  Supreme  Court, 
in  passing  on  the  patent,  said: 

"The  Kirk  invention  is  undoubtedly  a  very 
simple  one,  and  it  may  seem  strange  that  a  similar 
method  of  relieving  the  pressure  had  never  occurred 
to  the  builders  of  bear- trap  dams  before;  but  the 
fact  is  that  it  did  not,  and  that  it  was  not  one  of 
those  obvious  improvements  upon  what  had  gone  be- 
fore which  would  suggest  itself  to  an  ordinary  work- 
man or  fall  within  the  definition  of  mere, mechanical 
skill.  It  was  in  fact  the  application  of  an  old  de- 
vice to  meet  a  novel  exigency  and  subserve  a  new 
purpose." 

In  case  Krementz  vs.  Cottle,  148  U.  S.  556,  the  Su- 
preme Court  said: 

"It  is  not  easy  to  draw  a  line  that  separates 
the  ordinary  skill  of  a  mechanic,  versed  in  his  art, 
from  the  exercise  of  patentable  invention,  and  the 
difficulty  is  especially  great  in  the  mechanic  arts, 
where  the  successive  steps  in  improvements  are 
numerous  and  where  the  changes  and  modifications 
are  introduced  by  practical  mechanics." 

In  this  case  the  simplified,  single  piece  collar  button, 
however,  was  held  to  have  obvious  advantages  over  pre- 
vious de^'ices  of  the  kind.     There  circumstances  were 
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analogous  to  those  in  the  present  case,  as  the  record 
shows  that  it  was  common  practice  to  do  ahiiost  the 
thing  of  the  invention  in  one  case,  and  in  one  another, 
but  the  Court,  citing  Webster-Loom  Company  vs.  Hig- 
gins,  105  U.  S.  580,  Topliff  vs.  Topliff,  145  U.  S.  156,  and 
others,  said: 

''Now  that  it  has  succeeded,  it  may  seem  very 
plain  to  anyone  that  he  could  have  done  as  well. 
This  is  often  the  case  with  inventions  of  the  great- 
est merit." 

The  Court  of  Appeals  in  the  Seventh  Circuit  said 
in  the  case  of  Faries  Mfg.  Company  vs.  George  W.  Brown 
&  Company,  121  Fed.  Rep.  547: 

"The  eye  that  sees  a  thing  already  embodied 
in  mechanical  form  gives  little  credit  to  the  eye  that 
first  saw  it  in  imagination.  But  the  difference  is 
just  the  difference  between  what  is  common  obser- 
vation and  what  constitutes  an  act  of  creation.  The 
one  is  the  eye  of  the  inventive  genius,  the  other  a 
looker-on,  after  the  fact. 

All  through  the  decisions  of  the  Courts  runs  the 
theme  that  the  inventor  who  has  supplied  a  want  by  a 
simple,  happy  thought,  is  a  greater  public  benefactor 
than  the  one  who  has  contrived  a  complex  means  for  ac- 
complishing the  object.  And  while  the  simplicity  of  the 
Heath  w^all  may  be  seized  upon  by  this  defendant  as  a 
ground  for  declaring  against  its  patentability,  the  Court 
^vi\\  consider  it  as  evidence  of  inventive  genius. 

CONCLUSION. 

We  submit  in  conclusion,  tliat  the  decision  of  the 
Court  of  Appeals  in  the  District  of  Columbia  holding 
that  the  invention  is  a  patentable  one,  is  supported  and 
reinforced  not  only  by  the  decisions  here  cited,  but  by 
the  record  of  the  case  before  the  District  Court  of  Port- 
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land,  Oregon,  and  the  extensive  showing  of  success  be- 
fore this  Court. 

There  is  not  a  single  instance  of  anything  new  hav- 
ing been  produced  by  the  defendant,  in  the  prior  case  nor 
here,  which  was  not  before  the  Court  of  Appeals  of  the 
District  of  Columbia,  except  unsupported  oral  testimony 
of  those  who  have  first  seen  the  Heath  wall  alleging,  one 
as  to  one  feature,  and  another  as  to  another,  that  some 
particular  characteristic  of  the  Heath  wall  is  the  natural 
and  obvious  way  of  accomplishing  such  a  result.  We 
submit  that  the  Court  of  Appeals  was  right  in  saying: 
(Rec.  Page  133).  "In  this  device  alone  are  the  webs  and 
voids  of  equal  thickness  and  in  perfect  vertical  align- 
ment, thus  forming  a  uniform  series  of  voids  extending 
horizontally  throughout  the  entire  length  of  the  wall, 
and  a  perfectly  aligned  series  of  vertical  webs,  thereby 
securing  a  maximum  amount  of  strength  for  a  minimum 
of  weight." 

To  this  might  be  added  that  in  this  structure  alone 
are  the  courses  of  uniform  vertical  depth,  providing  a 
horizontal  mortar  bed  throughout  the  thickness  of  the 
wall,  and  in  none  of  the  references  is  found  similar 
characteristics  combining  alternate  overlapping  or  bond- 
ing of  each  course  with  that  of  the  adjacent  course,  while 
still  maintaining  its  desirable  vertical  alignment  of  webs, 
mortar  joints  and  beds. 

In  this  connection  it  is  important  to  remember  that 
the  Heath  patent  covers  a  wall  and  not  a  tile  or  some 
part  of  a  wall. 

The  testimony  of  the  President  of  the  Defendant 
Company  in  this  case  admits  greater  economy  of  manu- 
facture, namely,  by  the  use  of  a  single  die,  and  complet- 
ing the  wall  with  the  greatest  simplicity,  which  fits  the 
statement  of  the  Court  of  Appeals  D.  C.  that 
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''the  art  is  a  narrow  one,  and  any  step  which 
marks  so  decided  an  advance  in  strength,  utility 
and  economy  of  construction  as  that  here  disclosed, 
is  entitled  to  recognition  and  protection.  Not  only 
does  no  reference  cited  anticipate  appellant's  claims, 
but  no  combination  of  the  references  can  be  devised 
which  will  accomplish  this  end.  It  is  no  answer  that 
the  construction ,  of  walls  from  hollow  blocks  is  old 
in  the  art.  A  new  combination  of  old  elements 
amounts  to  invention  where  it  produces  a  new  and 
useful  result,  although  each  old  element  may  have 
been  suggestive  of  the  use  which  could  be  made  of 
it  in  the  new. 

Steiner  &  Voegtly  Hardware  Company  vs.  Tabor 
Sash  Company,  178  Fed.  831,  (C.  C.  A.  2nd  Cir).  (Rec. 
Page  133-134)." 

Even  if  it  were  doubtful  as  said  in  the  last  paragraph 
of  that  decision  the  Court  says :  "  In  the  absence  of  proof 
to  support  the  conclusion  that  it  was  obvious  mechanical 
skill,  the  doubt  should  be  resolved  in  favor  of  the  appel- 
lant."   (Heath). 

Here,  it  is  submitted,  there  is  extensive  and  cumu- 
lative evidence  that  it  is  not  within  the  realm  of  mechani- 
cal skill.  The  assiduous  efforts  of  the  defendants  in  the 
former  case  at  Portland,  and  in  the  case  here,  out  of  the 
years  of  experience  of  such  witnesses  as  Denison  and 
Johnson,  fail  to  prove  or  even  point  out  a  single  wall  of 
this  character  prior  to  Heath's  invention. 

If  the  conception  of  the  Heath  wall  were  so  simple, 
were  in  the  province  of  the  ordinary  mechanic,  "why 
then  was  it  not  struck  upon  before?"  The  answer  is 
very  obvious.  Heath's  conception  did  involve  real  in- 
vention. The  Court  of  Appeals  of  the  District  of  Colum- 
bia, considering  the  very  art  before  this  Court,  has  so 
held.  "We  respectfully  submit  that  the  record  in  this 
present  case  strongly  fortifies  the  legal  presumption  of 
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validity  accompanying  the  granting  of  this  patent,  by  the 
proven  success  and  the  welcome  given  it  by  "the  big 
workaday  world  outside,"  and  particularly  by  those  who 
have  been  striving  for  years  for  just  such  an  ideal  wall. 

We  are  not  here  seeking  to  interfere  with  the  manu- 
facture of  any  of  these  alleged  prior  uses,  all  these  prior 
things  may  be  practiced  undisturbed  so  far  as  Heath's 
patent  is  concerned.  We  seek  only  to  sustain  this  pat- 
ent as  covering  the  identical  thing,  the  particular  step 
forward  which  Mr.  Heath  has  made  in  the  building  art. 

After  generations  of  use  of  more  complicated  meth- 
ods of  accomplishing  the  general  results  of  a  strong  hol- 
low wall  construction,  Mr.  Heath  has  taken  the  last 
step  which  the  Supreme  Court  has  said  in  the  law  of 
patents  is  the  step  that  wins.  He  has  given  the  world 
something  it  had  not  had  before.  He  is  entitled  to  that 
reward  which  the  laws  provide  and  for  which  the  con- 
stitution authorizes  the  granting  of  patents  to  promote 
the  progTess  of  science  and  useful  arts. 

Respectfully  submitted, 

Justin  W.  Macklin, 
For  Appellant. 
John  H.  Miller, 
Of  Counsel. 
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